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The Re-organized Supreme Court 


HE promotion of Mr. Justice Ed- 
ward Douglass White of New 
Orleans to the Chief Justiceship of the 
United States Supreme Court has given 
general satisfaction as a thoroughly 
non-partisan appointment, fitly recog- 
nizing the attainments of one of the 
Justices of largest experience and most 
commanding ability. It would be in- 
vidious to speak of the Chief Justice as 
the ablest man on the Supreme Court 
bench, for that would unjustly belittle 
the talents of at least two or three others 
whose work has been of the highest 
juristic order, but it is assuredly safe 
to say that the new head of the Court is 
excelled by none of his associates in the 
qualities that go to make up a great 
lawyer and judge, and that the honor 
descends upon one readily conceived as 
primus inter pares. Moreover it is in- 
teresting to note that Senator Borah, 
himself a great lawyer, when asked his 
opinion of the Chief Justice, declared 
with deliberation: “If you were called 
upon to name the first ten of the men 
who have sat upon the Supreme Court 
bench since its creation, you would have 
to include White’s name in the list. 
Otherwise the list would be incorrect.” 
The cast of the new Chief Justice’s 
mind, and his general attitude toward 
constitutional questions, are indicated by 
his record with regard to several im- 


portant cases. He wrote the opinion 
which practically killed the commodi- 
ties clause of the Hepburn railroad act, 
all the Court concurring except Mr. 
Justice Harlan. Together with Mr. 
Justice Holmes, he dissented in the case 
of Continental Wall Paper Co. v. Voight, 
which held that a corporation rendered 
illegal by the Sherman act has no stand- 
ing in court for the collection of debts. 
He voted with the minority of the Court 
in the Northern Securities case, and with 
the majority in the Knight case. He 
was one of the judges declaring the 
Employers’ Liability act unconstitu- 
tional, Justices Harlan, McKenna and 
Holmes dissenting. He wrote the ex- 
tremely able dissenting judgment in the 
Income Tax cases. Though he had been 
a strong anti-Imperialist, his independ- 
ence was shown when he was one of 
five of the nine judges who decided in 
the insular cases that the Constitution 
does not follow the flag. He wrote the 
opinion in the famous Haddock divorce 
case. 

The President in this appointment 
departed from precedent, no Associate 
Justice having ever before in the his- 
tory of the Court been promoted to 
be Chief Justice. The Legal Intelli- 
gencer of Philadelphia has expressed 
a doubt whether this departure from 
precedent was wise, no reflection on Mr. 
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Chief Justice White, however, being 
intended. “It may be remembered by 
some,” it says, “that when the name of 
Chief Justice Fuller was under considera- 
tion by President Cleveland for the 
nomination, the Associate Justices 
strongly urged upon him the promotion 
of Justice Field to the place of Chief 
Justice; this the President declined to 
do upon the ground that if the Asso- 
ciate Justices could look to such advance- 
ment, the expectation might lead to 
mutual jealousies and possible intrigue. 
The course followed by President Taft 
in the case of Justice White is in conflict 
with settled custom and tradition, and, 
should it be regarded in future as a 
precedent, might lead to most unfor- 
tunate results.” 


Senator Heyburn was the only mem- 
ber who opposed the confirmation of 
Mr. Chief Justice White when the ap- 
pointment was presented to the Senate, 
and he opposed it on the ground that 
selection of one of the Associate Jus- 
tices was contrary both to precedent and 
to policy. Eventually he surrendered 
with good grace, voting with the others 
so as to make the confirmation unani- 
mous. 


On the question of the wisdom of this 
precedent, the sentiment of by far the 
greater part of the legal profession is 
probably voiced by the National Cor- 
poration Reporter, in its editorial obser- 
vation :— 


While it is true that the Chief Justice of the 
United States has no duties that are not shared 
by his associates, and has no greater share than 
they in shaping the judicial history of the coun- 
try, the mere name gives him a conspicuousness 
which he would not have if he were a mere pre- 
siding officer at meetings of the court, elected 
as the presiding justice in many other appellate 
courts are, by his associates. For this reason, 
he should, if possible, be the ablest man on the 
bench, and the best assurance of such eminence 
would be capable services as an Associate Jus- 


tice for a sufficient length of time to enable the 
Executive to determine his fitness for the office 
of Chief Justice. 


Chief Justice White’s exalted co - 
ception of the duties of his high office 
is illustrated by a story told by the 
Richmond Times-Dispatch. ‘‘A delega- 
tion of Atlanta citizens called on Chief 
Justice White at ten o’clock in the morn- 
ing, without notifying him. Luckily for 
them, he was at home and received the 
delegation cordially in his study. The 
object of the delegation was to invite the 
new head of the nation’s most august tri- 
bunal to speak in Atlanta within a few 
weeks. The Chief Justice expressed his 
appreciation of the invitation, but made 
it evident from the outset that he could 
not accept it. To show that he was sin- 
cere in his declination, he exhibited some 
of his work to the visitors, saying: ‘I want 
ali of you to realize and appreciate what 
none of you and very few lawyers appre- 
ciate.’ 

“He crossed the room and pointed 
to a pile of paper-back books, placed 
by the side of his desk chair. There 
were two huge piles of books three or 
four feet high—some thin, some thick— 
twenty or thirty of them in all. Point- 
ing to this heap Chief Justice White said: 
‘That, gentlemen, is why it is impossible 
for me to leave Washington. Those 
books represent the records in the cases 
we have heard this week, and it is only 
Thursday now. There will be others. 
They must be read. They must be 
studied. I went to bed at one this morn- 
ing, and I arose again at six. I have 
been working on these records. That 
is the sort of life I have led for seven- 
teen years on the bench.’”’ 

A man of great physical stature and 
strength, the new Chief Justice, at the 
age of sixty-five, keeps his working 
powers at their maximum efficiency not 
only by reducing his hours of rest but 
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by a well-planned regimen of bodily 
exercise. Every morning the proprietor 
of a gymnasium in his neighborhood 
comes over to his house and puts him 
through a lot of gymnastic exercises, 
winding up with a massage. This is to 
get the Chief Justice in trim for his 
hard day’s work. 

A favorite walk of his is around the 
White Lot, the name for the big open 
space back of the White House grounds. 
Here the big form of the Chief Justice 
is often to be seen walking around the 
lot at his rapid pace, sometimes circling 
the route several times during an after- 
noon. This he does to obtain needed 
exercise. Often on such walks his lips 
are moving. In such cases he is analyz- 
ing precedents. 

“For,” to quote Charles Willis Thomp- 
son, ‘‘finished and elegant as his opinions 
always sound when they are handed 
down, he does not read them from manu- 
script, as do the other Justices. ‘He 
is like,’ said one of the court clerks, 
‘Justice Gray, who would read the title 
of a case and then throw his glasses 
down and deliver the rest of the opinion 
as if it were something on which he 
was formulating his views as he went 
along. He was a wonder, and Justice 
White is like him.’ ” 

A United States Senator has said that 
Mr. White’s opinions are classics in dic- 
tion, and models of what decisions should 
be. This Senator said that he took a 
keen joy in the mere reading of a White 
decision, because of the pleasure in fol- 
lowing its masterly arrangement and its 
perfect style. 

Mr. Justice Willis Van Devanter of 
Cheyenne, Wyo., who was promoted 
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from the eighth judicial circuit, is fifty- 
one years old, and is credited to the 
“progressive” school of Republicanism. 
He took part, however, in the decision 
of the Circuit Court of Appeals for his 
Circuit, sustaining the position of the 
Government in the litigation with the 
Standard Oil Company. A former Chief 
Justice of the Wyoming Supreme Court, 
he is regarded as a high authority in 
land cases. 

Mr. Justice Joseph Rucker Lamar, 
formerly of the Supreme Court of 
Georgia, is fifty-three years old, and is 
generally regarded as a man of conser- 
vative tendencies. He has been one of 
the leaders of the Southern bar since he 
left the state bench, and is a man of rec- 
ognized strength of mind and character. 

Of the nine members of the present 
bench, Mr. Taft has already named four 
(Lurton, Hughes, Van Devanter, Lamar). 
Justices Holmes and Day were appointed 
by President Roosevelt. Justice Mc- 
Kenna was named by President Mc- 
Kinley. Justice White was appointed 
by President Cleveland. Justice Harlan, 
who will be seventy-eight years of age 
on June 1, was appointed by President 
Hayes thirty-three years ago. Justice 
Harlan keeps a mind of remarkable 
vigor for a man of his advanced years. 
The next in age on the bench is Justice 
Oliver Wendell Holmes, who will be 
seventy in a few weeks, but whose mind 
is as fresh and active as ever. This is 
the powerful tribunal with which no 
other court of the world ranks in majesty 
and in power, and which is now called 
upon to decide a group of momentous 
cases involving the powers granted the 
federal Government by the Constitution. 


























Torrens Land Title Registration, in Its Historical, 
Practical and Legal Aspects’ 


By GILBERT Ray HAWEs, 


HILE seated in a subway car on 
my journey from the Borough of 
Manhattan, in order to address you here 
this evening, I was considering what I 
should take as a text for my remarks, 
and casually my eyes were directed to 
the various advertisements displayed 
of patent medicines, hair tonics, pickles, 
cereal foods, suspenders, Gold Brick 
Twins, etc., when my attention was 
arrested by one legend in large type 
glaring at me under the electric light, 
and which read as follows:— 


It took courage to guarantee the first title— 
the risks looked so big. Experience has 
taught us to avoid many dangers—and the 
money we have saved enables us tc pay 
promptly the unavoidable losses. Shift the 
risk to us. Title Guarantee & Trust Co., 
capital and surplus $14,000,000. 


As Squeers would say—‘‘Here’s rich- 
ness for you.” This is what we lawyers 
would call “fa plea of confession and 


avoidance.” The Title Guarantee & 
Trust Company admits, practically, 
that there is a big risk in the old method 
of title insurance, and that “it took 
courage to guarantee the first title.” 
It then asserts that “Experience has 
taught us to avoid many dangers,’’ but 
it does not explain frankly that the way 
in which it “avoids” these dangers is 
by issuing policies of title insurance 
“subject to exceptions contained in Sched- 
ule B,” and also subject to the long 
and complicated ‘‘conditions’’ printed 
in microscopic characters on the back 
of the policy, so that in case of any 
mistake or omission the Company 


1An address delivered October 25, 1910, before 
the Lawyers’ Club, of Brooklyn. 
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insures the policy-holder only that it 
will give him the benefit of a law suit, 
as will be demonstrated later. 

Then this illumining advertisement 
of the Title Guarantee & Trust Company 
further declares ingenuously “‘The money 
we have saved enables us to pay promptly 
the unavoidable risks.’’ Presumably the 
money saved refers to the “capital and 
surplus of $14,000,000” saved by avoid- 
ing payment for mistakes made, except 
where such payment was ‘‘unavoidable.” 
And then to cap the climax, after such 
a confession, it concludes with the 
amazing prayer or demand, whichever 
it may be regarded, ‘“‘Shift the risk to 
us.” 

But if there is such a risk, as is frankly 
conceded, in the old system of title 
insurance, the public undoubtedly will 
prefer to adopt a system where there 
is no risk and where the state vests an 
absolutely indefeasible title which can- 
not be attacked subsequently, and 
whereby an action in rem, instituted by 
the owner as plaintiff against all mort- 
gagees and other lienors and incum- 
brancers of record, The People of the 
State of New York and “all other 
persons, if any, having any right or 
interest in or lien upon the property 
affected by this action, or any part 
thereof,” as defendants, and by publi- 
cation of notice to all the world, and by a 
short statute of limitations barring every 
one who fails to appear and answer the 
complaint, all clouds are removed, 
all defects are cured, and upon the 
search and report of the Official 
Examiner of Title, a final judgment and 
decree is entered and certificate issued 
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by the Registrar. Thus all risk to the 
owner is eliminated and a perfect title is 
created, not insured. Could anything be 
more simple, comprehensive and satis- 
factory? And this in substance is the 
“Torrens System of Land Title Regis- 
tration.” 

Let us now trace the history of this 
Torrens Law, showing its operation 
elsewhere and how came it to be adopted 
in New York State, what progress has 
already been made and the prospects 
for its universal adoption in the near 
future. 

The Torrens System of Land Title 
Registration was devised by Sir Robert 
Richard Torrens and originated in the 
British Colony of South Australia in the 
year 1858. As Collector of Customs 
he became familiar with the system of 
transferring and mortgaging interests 
in ships by registering the title thereto; 
so, when in the year 1852, he was made 
Register General of the Province, his 
previous experience in matters of general 
legislation in the Legislative Council 
prompted him to conceive the idea that 
the system of registering titles to 
interests in ships, if extended to interests 
to land, would render the latter more 
readily transferable and would simplify 
the practice and reduce the cost of 
conveyance. (Torrens’ Essay on Con- 
veyances in South Australia.) 

This law was thoroughly tested in 
the courts of Australia and pronounced 
constitutional. It was first applied to 
the Crown Lands, and was then ex- 
tended to private lands, until now, after 
the lapse of fifty years, it has proven 
to be feasible and practical, and has 
been generally adopted, and the certifi- 
cates of registration are everywhere 
accepted as basis of mortgage loans. 

From Australia the system spread 
to New Zealand, New South Wales, 
England, Ireland, Wales, Norway, Den- 
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mark, Sweden, France, Germany, Aus- 
tria and other European countries, 
and also the Dominion of Canada, where 
according to Judge Riddell, it has been 
in successful operation since the year 
1860. The Torrens System has also 
been adopted in a number of the de- 
pendencies of Great Britain, including 
British Honduras in Central America, 
British Guiana in South America, the 
Leeward Islands in the West Indies, 
the Island of Jamaica, and also Tobago, 
Trinidad and Turks Island and several 
others. 

In the United States this system has 
been adopted by a number of states, 
notably Massachusetts, Illinois, Indiana, 
Colorado and California, in all of which 
states the constitutionality of the act 
has been upheld by the highest courts. 

One of the earliest litigations was in 
Massachusetts, where the validity of the 
Torrens Law was attacked by the old 
title insurance companies on the ground 
that it deprived individuals of their 
property rights without due process 
of law and was, therefore, unconstitu- 
tional. This question was thoroughly 
threshed out some ten years ago, and 
went to the highest court in Massa- 
chusetts, where an exhaustive and 
well-considered opinion was rendered 
by Judge Holmes, now on the bench 
of the United States Supreme Court, 
and the act was held to be in all respects 
constitutional and a valid enactment. 
(See Tyler v. Judges of Court of Registra- 
tion, 175 Mass. 71.) 

An appeal was taken to the United 
States Supreme Court at Washington, 
where on motion it was dismissed. 
(Tyler v. Judges of Court of Registra- 
tion, 179 U.S. 405.) Consequently this 
may be considered a final adjudication 
as no other attack has since been made 
upon the law, and titles are now being 
registered thereunder.in Massachusetts. 
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As to the practical operation of the 
Torrens Law let me quote as authority 
Judge Davis of the Land Court of 
Massachusetts, who in 1908 spoke as 
follows before the New York State 
Bar Association :— 


The growth of new business has thus far 
shown a moderate but absolutely steady 
increase, both in the number of applications 
filed and in the assessed valuation of the 
property registered. In 1899 it was $626,000; 
in 1902, $1,991,000; in 1907, $3,643,000. 
People who once apply for registration of 
title come back again. No suit has ever 
been brought against the Commonwealth, 
nor have I ever heard of any claim being 
suggested that anybody has ever been cut 


off from any right or interest in land during- 


the ten years in which the land title registra- 
tion act has been in operation. We have 
registered the titles to over $20,000,000 
worth of property at assessed valuations 
and to a vastly larger amount of actual 
valuation as the same property stands today. 
We have some 8,000 instruments in existence 
in the metropolitan district alone. No claim, 
as I said, has been made, and no litigation 
_ of any kind has ever been brought that I have 
ever heard of by or against anybody because 
of his title having been registered. Nobody 
has been involved in any of those many 
theoretical difficulties which we have heard 
described because he has had a registered 
title. There has never been a suit, there has 
never been a petition, there has never been 
even a question as to the meaning of a single 
clause of the land registration act. 


It is to be noted that this Torrens 
Law is practically the same in all states, 
and consequently an adjudication in 
Massachusetts would constitute a pre- 
cedent for other states. But the law 
has also been tested in separate actions 
brought in Colorado, Illinois, Minnesota 
and California, where the highest court 
in each state has held this law to be 
constitutional and not open to attack. 
See People v. Crissman, Register of 
Titles (Colo. 1907), 92 Pac. 949; People 
v. Simon, 176 Ill. 175; Glos v. Kingman, 
207 Ill. 26; State v. Westfall, 85 Minn. 
437; National Bond & Security Co. v. 


Hopkins, 96 Minn. 119; Robinson y. 
Kerrigan, 151 Cal. 40; Title & Docu- 
ment Restoration Co. v. Kerrigan, 88 
Pac. Rep. 356. 

Now, as to the history of the law in 
this state, it is a well-known fact that 
the monopoly of the business of title 
searching gradually acquired by the old 
title insurance companies, their rapacity, 
greed and exorbitant charges, and the 
serious mistakes made and losses en- 
tailed, had become a. grave public 
scandal. For years the public sought 
relief and remedial legislation, but found 
the hostile forces arrayed against them 
here and in Albany were too wealthy 
and powerful. It was only when Charles 
E. Hughes became Governor that this 
great reform was made possible and 
carried into effect. 

In the year 1907 an act was passed 
by the legislature of the State of New 
York, known as Chapter 628 of the 
Laws of 1907, authorizing the appoint- 
ment of a commission “to examine the 
system of registering titles to real 
property, known as the Torrens System 
and to report on the expediency of the 
establishment of that or a similar system 
in the State of New York, and, if deemed 
expedient, to draft a proposed law for 
the registration of such titles and to 
investigate and report on the nature 
and condition of titles to real property 
in the State of New York.” In accord- 
ance therewith, a commission of real 
estate experts and lawyers was appointed 
by Governor Hughes, numerous public 
hearings were held in New York City 
and other cities of the state, and a vast 
amount of valuable statistical informa- 
tion collected, showing the operation of 
the Torrens System in other countries 
and in other states of the United States. 
The commission reported in favor of 
the Torrens System as against the old 
method of searching titles and issuing 
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policies of insurance thereon, and said, 
in part, as follows:— 


The method which is used in New York 
and most of the states in this country grows 
more cumbersome as it becomes older, and, 
in spite of efforts to make it less burdensome, 
is tending to break down of its own weight. 
The multiplication of records and complica- 
tion of titles and the repeated expense of 
re-examination. and the delays incidental 
thereto, should be avoided, if any feasible 
method of doing so can be devised. We are 
very clearly of the opinion that a system of 
registering titles may be put into operation 
in this state in such manner as to avoid these 
and other difficulties incidental to the present 
system and to become of much utility and 
advantage to conveyancers and owners of 
real property. 


Accordingly, the commission recom- 
mended the Torrens System of Land 
Title Registration and drafted a pro- 
posed act, which was passed by the 
legislature in May, 1908, known as 
Chapter 444 of the Laws of 1908, other- 
wise known as the “‘Land Title Registra- 
tion Law,’ which, however, did not 
go into effect until the first day of 
February, 1909. It was then found 
that the presence of certain “jokers” 
inserted in the bill at the instance of 
the old title insurance companies tended 
to make the act uncertain and inopera- 
tive. A new bill was prepared contain- 
ing the desired amendments, and this 
amendatory act was fiercely opposed 
by the representatives of the old title 
insurance companies, but was finally 
passed by the legislature and signed by 
Governor Hughes and became Chapter 
627 of the Laws of 1910. So that in 
Article XII of the Real Property Law, 
as amended, we now have a perfected 
method of registering titles under the 
sanction and protection of the state. 

Particular attention should be called 
to the fact that only one search of the 
title is necessary. After the property 
has been once transferred under the 
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Torrens System the title is established 
forever, and subsequent transfers are 
made simply by execution and delivery 
of deed, and at the same time surrender- 
ing to the Registrar of the county in 
which the property is located the 
duplicate certificate of title originally 
issued to the owner by the State, and 
paying to the Registrar a nominal fee, 
upon which he issues a new certificate 
to the new owner, without further 
expense. Under the old system of title 
insurance the title must be searched 
over and over again every time the 
property is transferred or mortgaged, 
and the owner or mortgagor is obliged 
to pay at least one-half of the original 
premium for a new policy of title 
insurance. Under the Torrens System 
the statutory fees and disbursements 
are small and the title obtained is backed 
by the guaranty of the state and free 
from the slightest doubt, thus demon- 
strating the advantage of this system 
as compared with the complicated and 
costly system of searching and insuring 
titles formerly in vogue. 

It has been wittily said that a title 
insurance company is like the little 
girl’s definition of a falsehood, namely, 
“An abomination unto the Lord, but 
an ever present help in time of trouble.” 
I think this is quite accurate, provided 
the latter portion of the definition is 
omitted. Let us see how this works 
out in practice. 

The general public are under a wrong 
impression with regard to the so-called 
“policies of title insurance” issued by 
the old title companies. They regard 
them in the same light as policies of life 
or fire insurance which indemnify the 
insured against all loss suffered. A 
perusal of the ordinary title insurance 
policy will demonstrate that it contains 
many exceptions and special provisions 
which nullify its value. For example, 
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we find a clause to the effect that “no 
claim shall arise under the policy until 
after final judgment is rendered under 
which the assured is actually dispossessed 
or evicted from the property.” Conse- 
quently, should a question as to title 
arise, or if suit is brought by some one 
claiming an interest in the property, 
the present title insurance companies 
cannot be compelled to pay at once 
to the policy holder any loss or damage 
which he has suffered, but are allowed 
to defend the action in court. The 
litigation may continue for years, and 
in the meantime the policy holder 
cannot sell his property or give a good 
and marketable title thereto, and fre- 
quently, not being able to wait until the 
termination of the suit he is compelled 
to sell the property at a sacrifice, or 
accept such smaller amount as the title 
company may be willing to pay him 
as a purchase price. Even after the 
termination of the suit, the title com- 
pany may still avoid payment to the 
policy holder by this provision which 
is inserted in the ‘policy of that com- 
pany, which implores the public to 
“shift the risk to us,” as follows :— 

In every case this company may demand 
a valuation of the insured estate or interest, 
to be made by three arbitrators or any two 
of them, one to be chosen by the insured and 
one by this Company, and the two thus chosen 
selecting an umpire, and then no right of 
action shall accrue until thirty days after 
such valuation shall have been served upon 
this Company . . . provided, also, this Com- 
pany shall always have the right to appeal 
from any adverse determination, etc. 


If, in the meantime, mortgages on 
the property fall due, it is impossible 
to have the same extended, or procure 
new mortgage loans during the pendency 
of the suit, or while a lis pendens is on 
file. All this is obviated by the Torrens 
System, which vests the title ‘‘once for 
all.” 
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The Torrens Law in New York, as 
amended, having gone into force and 
effect only recently, as a consequence 
there have been few applications. But 
several titles have been registered al- 
ready under this law and : ot a single 
title has been rejected, and other regis- 
trations are now pending in the counties 
of New York, Kings, Queens, Nassau, 
Suffolk, Richmond, Westchester, Rock- 
land, etc. The constitutionality of the 
law has been upheld by a number of 
Justices of the Supreme Court and on 
two occasions by the unanimous de- 
cision of the Appellate Division in the 
Second Department. (Duffy v. Shirden 
et al., 120 N. Y. Supp. 1122.) In this 
case some twenty-five separate and 
specific objections to the proceedings 
to register title were raised by the 
attorneys for the Title Guarantee and 
Trust Co. in Brooklyn. All these ob- 
jections were overruled by Mr. Justice 
Crane at Special Term, and his decision 
was unanimously affirmed by the Appel- 
ate Division. 

It goes without saying that those 
who attack the law should assume the 
burden of proof to establish its un- 
constitutionality, and until this is done 
the law, as it stands on the statute 
books, must be regarded as constitu- 
tional. There have been so many de- 
cisions in its favor, as above set forth, 
that it would seem to be an almost 
hopeless task now on the part of the 
old title insurance companies, or any one 
else, to have the law set aside or declared 
null and void. 

In order to cast discredit on the 
Torrens System, however, and to delay, 
hinder and impede the operation of the 
title registration law, in a last desperate 
effort, one of the old title insurance 
companies has adopted peculiar methods 
which can hardly be termed com- 
mendable, proper or professional. Abut- 
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ting property owners or even strangers 
are sought out and induced by various 
means to allow the attorneys for said 
company to interpose an answer on 
their behalf in the action to register 
title, although they are not named as 
parties defendant and have no right or 
interest in the premises sought to be 
registered. The act distinctly declares 
that “an abutting owner merely is not a 
necessary party to the action,” as the 
Appellate Division of the Supreme 
Court has held unanimously. (See 
Duffy v. Rodriguez et al., 124 N. Y. 529.) 


The same attorneys for the same 
title insurance company took a position 
diametrically opposite to that assumed 
by them in the Duffy- Rodriguez case, 
when they attempted to intervene for 
an ignorant Italian as an abutting 
property owner in the suit of Smith v. 
Martin et al., and by some irony of fate 
set up in their proposed answer certain 
alleged defects of title caused by the 
mistakes made by said company on a 
previous examination and search when 
it rejected the title. Judge Garretson, 
who granted an ex parte order allowing 
answer to be served, promptly vacated 
his own order on learning the true state 
of facts, and Judge Crane thereupon 
signed final judgment and decree of 
registration. You, gentlemen, as honor- 
able lawyers, know that such tactics 
can never prevail against right and 
justice but that they must suffer defeat 
in the end.? 


With respect to the practical value 
of the Torrens System, the question is 


*Subsequent to the delivery of this address an 
appeal was taken in Smith y. Martin to the Appel- 
late Division, Second Department, State of New 
York, which on the 30th day of December, 1910, 
handed down a unanimous decision affirming the 
order of Judge Garretson vacating his previous 
order, and in the opinion we find this significant 
language: ‘‘He (Nicola) asks to come in and serve 
the answer which is obviously to make trouble and 
delay, in some interest other than his own,” 
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frequently asked what inducement can 
be offered to the property owner to have 
his title registered now and thus incur 
additional expense when he already 
possesses a policy of title insurance and 
has no immediate intention of selling or 
mortgaging his property. There are 
several reasons why he should take out 
a Torrens title immediately, among 
which may be mentioned the following: 

1. It will make his property more 
valuable and more saleable. There can 
be no dispute that an absolutely in- 
defeasible title created by the state 
is superior to a policy of title insurance, 
loaded down with “exceptions” and 
“conditions.” 

2. As the statutory procedure in- 
cluding posting, publication, applica- 
tion to the court, etc., requires a period 
of about two months in order to obtain 
registration of title, it is the part of 
wisdom not to wait until the necessity 
arises for selling or mortgaging the 
property, but to so arrange in advance 
that the sale or mortgage may be 
effected immediately, without delay, 
when needed. 

3. Only one search of title is re- 
quired and after the judgment roll 
has been duly filed and the requisite 
facts have all been noted in the book 
kept by the Registrar, no mortgages, 
judgments or other liens can affect 
the property, unless they are duly 
recorded in the Registrar’s book, and 
it is a matter of a few minutes only to 
surrender and cancel the first certificate 
and to secure the issuance by the Regis- 
trar of a new certificate to the grantee, 
upon payment of a fee of $2.00. The 
grantee is thus relieved from paying a 
big fee for a new search and a new policy 
of insurance from some title insurance 
company (provided the title is not 
rejected on some frivolous ground) and 
he goes into immediate occupancy. 
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No preliminary contract of purchase 
and sale is required and there is no 
wait of thirty or more days for the title 
to be searched over again. This is a 
distinct advantage to the grantee, and 
the grantor can get for his property a 
much larger price, the difference repre- 
senting a sum more than sufficient to 
cover the cost of his title registration. 

4. At any time after his title has 
been once registered, the owner can 
in a few hours either obtain a short 
time loan from bank or trust company 
by depositing his certificate as collateral, 
or he can obtain a regular mortgage 
loan at slight expense and thus avoid 
payment of the excessive fees charged 
under the old system. 

5. It has been found by experience 
that the average cost of a Torrens title 
is one per cent of the appraised value 
of the property and disbursements, 
the minimum fee being $150.00. This 
compares very favorably with the 
schedule of rates of the old title insurance 
companies which do not pretend to 
vest an indefeasible title. It must be 
borne in mind also that not only does 
the owner get more for his money under 
the Torrens System, but there is only 
one search and one fee which covers 
the entire life of the property, instead 
of successive searches and successive 
fees, which thus tend to diminish the 
net amount received either on sale or 
mortgage. 

There are many other advantages 
which might be enumerated, but suffi- 
cient has been said to prove the su- 
periority of the Torrens System of 
Land Title Registration, which is des- 
tined ultimately to supersede the “anti- 
quated, cumbersome and expensive” 
system employed by the old title com- 
panies. 

In spite of the twenty-five per cent 
“rebate,” “‘rake-off’’ or “commission” 
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paid by the title insurance companies 
to the lawyers willing to surrender their 
clients to the mercies of this rapacious 
monopoly, and even if it were increased 
to fifty per cent, all sensible people, 
lawyers and laymen alike, must appre- 
ciate the fact that the property owner 
is a slave to present conditions, although 
the chains of his thraldom may be 
gilded. No percentage of fees, however 
large, can tempt the conscientious 
attorney to betray his client, when he 
knows that the Torrens System will 
encourage and facilitate transactions 
in real estate, and that there is no other 
way to obtain a perfect title. In the 
end this will provide more business 
for every one and the profession will 
get its full share of the reward of duty 
well performed. 

Fifteen or twenty years ago there 
was some semblance of competition 
and consequent reduction of prices. 
The Lawyers’ Title Insurance Company 
was organized as a protest against the 
methods of the “T. G.& T.” as it is 
commonly called. ‘But soon a com- 
bination was formed and a ‘‘Gentlemen’s 
Agreement” entered into, whereby the 
three leading title companies play into 
each others’ hands and together monopo- 
lize the business of title searching by 
the possession of original searches, 
maps and papers acquired in various 
ways, by the control of the money 
lending market, and by their millions 
of dollars capital and surplus, so that 
they can dictate terms to the customer 
and borrower. 

The term ‘‘Examining Counsel’”’ is no 
longer a distinction and honor but has 
become a shame and reproach, and the 
framed certificate upon the wall is all 
that is left to remind the lawyer that 
he is still a conveyancer in name if not 
in deed. 

With regard to the question of 
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mortgage loans, it has been asserted 
by the opponents and critics of the 
Torrens System that neither corpora- 
tions nor individuals could be induced 
to loan on certificates of registration 
and that consequently the new system 
would never prove popular. But these 
dire forebodings have been negatived 
by the actual facts. Several of the 
largest financial institutions of this 
city have expressed a willingness to 
make loans on Torrens certificates 
without requiring a policy of title 
insurance, as formerly, and already 
several such loans have been negotiated. 
It needs no argument to show that a 
title vested by the State is infinitely 
stronger and better than a policy of 
title insurance insuring a_ so-called 
“good and marketable” title, with a 
number of strings attached thereto. 
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The progress already made is ex- 
tremely satisfactory and every consci- 
entious lawyer, who is striving to advance 
the interests of his client, and not (to 
quote a classic expression) ‘working 
for his own pocket all the time,” should 
recommend and urge the _ registra- 
tion of land titles under the Torrens 
System and by his support give aid 
and encouragement to those who 
have labored so long and so earnestly 
to bring about this most beneficent 
reform.’ 


3On the 3d day of January, 1911, the United 
States Supreme Court at Washington, D. C., 
handed down a unanimous decision (the opinion 
being written by Chief Justice White) in the case 
of American Land Co, v. Louts Zeiss, wherein they 
upheld the validity of the Torrens Land Title Reg- 
istration Law as to its constitutionality, and in 
particular declared that the operation thereof did 
not tend to deprive any person of his property 
without due process of law. 
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By Roy TEMPLE House! 


T WOULD seem as if proverbs would 
be nowhere more appropriate than 
where legal decisions are rendered. We 
remember that all law was once couched 
in the form of crisp sayings. In the 
old days when every citizen still took 
part directly in the making and applying 
of laws and there were no separate 
legislative and judicial functionaries, 
every legal principle was couched in 
some striking and easily-retained aphor- 
ism which was carried from mouth to 
mouth and thus from generation to 
generation. The legal principles of those 
days were so simple and so limited in 
their application that these naive sen- 
tences were perfectly adequate to their 
’ Prussian-American Exchange Instructor in Eng- 


lish, Guericke-Oberrealschule, Magdeburg, Ger- 
many. 


expression. They frequently took a 
humorous turn, and some of them are 
quaintly charming. 

In a sort of resurrection of this 
pleasant long-forgotten practice it is 
becoming more and more the custom in 
Germany of late to adorn the courts 
of justice with sententious inscriptions 
and so to brighten the gloomy realm 
of Themis with the light of poesy. Thus 
we read in wonderful flourishes, below 
the sun dial on the facade of Provincial 
Tribunal I in Berlin, the inscription: 


Streit soll verwehen, 
Zeit wird vergehen, 
Recht muss bestehen. 


Let quarrels pass away 
As pass the night and day; 
Let justice ever stay. 
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And the court building in Halle bears 
the solemn inscription :— 


Ein Volk, ein Kaiser, ein Reich, 
Ein deutsches Recht fiir alle gleich. 


One people and one ruling hand, 
One law for all the German land. 


But it is especially in Provincial Tri- 
bunal III in Berlin that the authorities 
have called poetry into the service of a 
public in quest of justice. From every 
wall we are greeted by neat sayings which 
help to make the time shorter for citizens 
in waiting. We find, for example, a 
couplet which seems to incline rather to 
the mild theory of the possibility of 
reforming the criminal than to the hard 
doctrine of warning example, and which 
runs :— 


Strafe soll sein wie Salat, 
Der mehr Oel wie Essig hat. 


No prisoner and no good salad spoil; 
Let each have less of vinegar than oil. 


Much severer is the bureaucratic 
rhyme that we meet later:— 
Lieber was gutes nicht belohnen 
Als was schlechtes wo verschonen. 


Rather not reward the good 
Than not punish where you should. 


A very cutting rhyme is the one:— 


Allen Recht zu thun, wiirde mir nicht bangen, 
Wurden alle nur was Rechts verlangen. 


I’d work for right to all with main and might, 
If each one wanted only what was right. 


And the warning lines are addressed 
to witnesses :-— 


Ja soll ja, nein soll nein, 

Nein nicht ja, ja nein nicht sein, 
Der, der and’res reden kan, 

Ist kein Christ, kein Biedermann. 


Yes must be yes, nay must be nay, 
Yes never no, nay never yea; 

Who speaks not truly, never can 
Be Christian, or be honest man. 


We are warned against all nervousness 


and haste—even on the part of the judge 
—by the words :— 


Man kann in Ruhe etwas tun, 
Man kann im Tun etwas ruh'n. 


A quiet man can something do; 
He can be calm and active too. 


A somewhat dubious estimate of our 
administration of justice is given in the 
touchingly frank comment :— 


Der Lehrer in der Schule 

Der Richter auf dem Stuhle, 
Der Kaufmann bei der Ware, 
Der Priester vorm Altare, 
Der Maler vor der Leinwand 
Vertragen keinen Einwand. 


The teacher in his school, 

The judge upon his stool, 

The merchant with his wares, 
The priest at altar stairs, 

The painter at his picture, 

Will hear no blame, nor stricture. 


Remarkably well equipped, also, with 
quaint judicial rhymes is the new court 
building in Rudolstadt. Every window- 
frame and closet door is adorned with 
curious couplets for which Attorney 
Klinghammer of that city is responsible. 
Some of these quaint aphorisms are very 
much worth preserving. We find, for 
example :— 

Kreuch’ bald ins Bett, fang zeitig an, 
Du musst eyn klares Képflin han. 


Go tumble early into bed 
If you would keep a lawyer’s head. 


Fiihr deyne Sache gut oder schlecht, 

Der Menge machst du’s niemals recht. 

Do your work well, or do it ill, 

The mob will blame, do what you will. 
Geh’ deyne Wege scharf und grad’, 

Du bist kein Winkeladvocat. 

Seek out an honest way and true; 

No pettifog attorney you. 

Schwankst zwischen Neigung du und Pflicht, 
Horch auff, was deyn Gewissen spricht!l 


If two opinions split the way, 
Hear what your conscience has to say. 
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Schnaus niemals deynen Gegner an, 
Er ist wie du ein braver Mann. 


Don’t curse defendant black and blue, 
He’s just as good a man as you. 


Die arme Eh’ bringt wahre Freud’, 

Erst wann’s Gericht sie wieder scheidt. 

Unhappy marriage finds no joy to mend it, 
Except when judge and courts step in and end it. 


Verlierst du, lass kein Thranlein rinnen, 
Zwo kénnen nit sugleich gewinnen. 

At losing show no tearful face, 

Two cannot win the selfsame case. 


Schau deyne Acta griindlich an, 
Sonst bist du eyn verlorner Mann. 
Be careful of your (legal) deeds, 
’Tis thus a notary succeeds. 


Prozessstoff ist ein Haufen Mist, 
Dareyn ein Kéornlein Rechtens ist. 
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A court proceeding is a barnyard heap 
Where pounds of filth a grain of justice keep. 


Die Strafrechtsrevisionsinstantz 
Ist wie cin Kédtzlein ohne Schwantz. 


Our Criminal Law Revision Court 
Is like a cat whose tail’s too short. 


Willst du beym Volk in Achtung stahn, 
Deyn Maul muss wie ein Miihlwerk gahn. 


Wilt thou have honor from the mob? 
Then let thy tongue and jaw bone bob. 


Sey immer héflich vor Gericht— 

Das Zahneflatschen lohnt sicht nicht. 
My friend, speak judge and jury fair: 
It never pays to curse and swear. 


Notarius mocht'st du gerne seyn? 

Daszu ist unser Land tu klein, 

Law would you study?—Slow and steady: 
We know too much of law already. 
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By C. V. Trevis 


HE day of the trust, the merger 
and the consolidation of the coun- 
try’s industries brought a new oppor- 
tunity to the legal profession. Corpora- 
tion law became a business, practically, 
and the lawyers “‘legal partners.’’ Re- 
tainers of $50,000 were given and 
$250,000 bills paid without a quibble. 
For the lawyer having knowledge and 
the ability to apply it in any branch 
of corporation practice, the high road to 
munificent reward was paved and 
shortened. 
f. It is in proportion to the growth of 
the huge economic combinations of the 
day, that the rewards have increased. 
The same applies to criminal law, for 
nowadays the character of the crime 
and of the one accused determine, to 
a great extent, the lawyer’s fee. 
The record of achievement of some 


of the great legal lights of the day is 
a marvelous one. The reversal of Judge 
Landis’ fine of $29,000,000 ended a 
brilliant piece of work by the Standard 
Oil Company’s attorneys. More than 
$1,000 a day was the price the company 
had to pay for this service during all 
the long time the case was in preparation 
and in court. The reorganization of the 
sugar trust, under New Jersey laws, by 
John E. Parsons was an accomplish- 
ment for which a bill of a quarter of a 
million was felt not to be exorbitant. 
The late James B. Dill effected an agree- 
ment between Carnegie and Frick after 
only two weeks of work, and received 
$125,000 reward. 

The $1,000,000 remuneration re- 
ceived by William Nelson Cromwell 
for the sale to the government of the 
French interests in the Panama Canal 
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is one of the famous fees of recent years. 
Edward Lauterbach, who reorganized 
the Third Avenue Railway in New 
York, was paid $200,000. What Senator 
Elihu Root and Paul D. Cravath 
received for their legal work in connec- 
tion with the transfer of the Equitable 
Insurance Company to Thomas F. 
Ryan cannot positively be stated, but 
the fee is acknowledged to have been 
a record breaker. 

Twenty-five thousand dollars was 
paid Delphin M. Delmas, who was 
engaged as special counsel during the 
first Thaw trial. Mr. Delmas was 
brought from San Francisco especially 
for this purpose. The will of Henry 
B. Plant was broken by William 
D. Guthrie, who was paid $800,000. 
Governor Hughes and William M. Ivins 
together received $42,500 for conducting 
the insurance and public service in- 
vestigation in New York. Even that 
distinguished representative of the ‘‘old 
school” Hon. Joseph H. Choate accepts 
$50,000 fees now where he formerly 
got $5,000. 

But he earns the $45,000 difference. 
He is as much a genius of hard work 
as a man of brilliant mind. So are the 
others mentioned in the short list. 
From every sort of walk in life they have 
come up to the plane of the modern 
opportunity, which they have grasped 
with a determined grip. 

A man who settled in New York 
only five years ago holds today an 
enviable position by reason of his 
alertness to grasp opportunity and his 
inordinate capacity for hard work. 
He is Louis C. Krauthoff, who, although 
having among his regular clients some of 
the most powerful financiers and largest 
corporate interests in America, is prac- 
tically unknown to the public at large. 

The reorganization of the Metropolitan 
Street Railway Company and the re- 








habilitation of the Chicago Subway 
Company are two of the famous cases 
in which he has been interested during 
the past year, in connection with his 
routine duties as counsel for the “Beef 
Trust,” the “Leather Trust” and one 
or two other so-called monopolies. As 
the private legal adviser of J. Ogden 
Armour, one of his connections, Mr. 
Krauthoff would have enough business 
to keep him busy all the time if he 
were an ordinary man. 

It requires strenuous application to 
hold the title New York has given 
him, “the greatest corporation lawyer 
in the city,” and Mr. Krauthoff had to 
follow like methods to win the place. 
He was born near Jefferson City, Mo., 
and his parents, who had emigrated 
to this country from Germany, were 
people of small means. His father was 
a petty storekeeper and probably did 
not take in as much in a year as his 
son now makes in a day. 

As a boy, Louis Krauthoff got only 
such education as the public schools 
of his native town afforded. His one 
ambition was to be a lawyer, and as soon 
as possible he entered the office of Ewing 
and Smith, local attorneys, and in 1876, 
when only eighteen, was admitted to 
the bar. A year later his qualifications 
were so widely recognized that he was 
appointed assistant attorney-general 
of the state, which office he held for four 
years. 

Following a term in the Missouri 
legislature, Krauthoff moved to Kansas 
City, where for thirteen years he played 
a remarkable game of politics. But 
the town became too small for him, 
and he went to Chicago as general 
counsel for the Armour interests. In 
turn he outgrew the western metropolis. 
Then began the present period of his 
career. The law has indeed been for 


him a wonderful highway to success. 
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Martin W. Littleton is also a brilliant 
example. He was born in Roane county, 
Tenn., Jan. 12, 1872, and started 
in life as a track walker out of the town 
of Weatherford. He had no intention, 
however, of remaining in such an occu- 
pation for any length of time, for he 
had one great purpose in life. He was 
going to be a lawyer. 

At all sorts of odd hours he gathered 
his education. He had no time to go 
to school. Then one day he told his 
boss on the railroad that he was going 
to New York to become a great lawyer, 
and threw up his job. 

At the age of nineteen he began the 
practice of law. The opportunities in 
Texas attracted him, and he went to 
Dallas, where he soon became well 
enough acquainted to enter the lists and 
be elected assistant prosecuting attorney. 
The experience he obtained in this 
position proved invaluable to him. In 
the office of assistant district attorney 
of Kings county, N. Y., which he later 
held for four years, he made an enviable 
record. Then August Belmont found 
him, and he was made. 

As attorney for the United States 
Express Company, and various other 
combined interests, his fees have in- 
creased to that point where the ex- 
travagances of life in New York do not 
disturb the serenity of his bank account, 
and he has just been elected to Congress, 
though scarcely more than forty. 

Elbert H. Gary, Chairman of the 
Board of Directors and the Finance 
Committee of the United States Steel 
Corporation, did not follow the path 
of the least resistance when he started 
out to make his way in the world. He 
chose the law, and this choice meant 
hardships and hard work. 

He received his early education in 
the Wheaton, Ill., public schools. His 
parents were pioneer residents of that 
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town, and most ardent supporters of 
the little Methodist Church there. Later, 
when he was able, he took a course 
in the Wheaton College, which was 
organized when he was fourteen years 
of age. He was admitted to the Illinois 
state bar in 1867, and settled down 
to the routine of a small town lawyer. 

In turn he was president of the village 
(for three terms), and the first mayor 
(for two terms) when the place was 
incorporated. As a politician of the 
“old school” it is said that there were few 
better than Gary. At that time he was 
apparently a shining mark of the kind 
that prefers to be a big toad in a little 
puddle to a pollywog in a pond. Du 
Page county folk thought a good deal 
of him, too, so much so, in fact, that 
after his last term as mayor they 
elected him county judge and kept him 
in office for two terms. 

Then, all at once, he shocked his con- 
stituents immeasurably by pulling up 
stakes and going to Chicago to hang out 
his shingle. He had seen the grand 
opportunity of his life in the way of 
“specialization,” which about that time 
began to receive much attention, and 
he had lost no time in taking advantage 
of it. 

For twenty-five years the ‘county 
judge” practised law in Chicago with 
single purpose and signal success. He 
became the counsel for several railroad 
and manufacturing corporations, his 
interests gradually widening and deepen- 
ing. In 1898 he retired from the public 
practice of law, to become the president 
of the Federal Steel Company, which 
was the first of a number of similar 
positions he has held. 

The general-in-command of the 
Standard Oil Company’s legal army, 
Mortimer F. Elliott, owes his present 
position to his quickness in recognizing 
and seizing upon a single opportunity. 
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So far as birth and social position are 
concerned, Mr. Elliott was seriously 
handicapped. What education he re- 
ceived he had to fight for, working all 
day and studying the greater part of 
the night. 

In the Bradford oil district in north- 
western Pennslyvania in the early 
eighties there was a rush of legal business 
of the most chaotic sort. The laws 
governing the ownership of oil and gas 
were conflicting, and no one appeared to 
understand the law. Of all the lawyers 
who were then in this district young 
Mr. Elliott alone saw the great chance 
and took it. 

Very elaborately and painstakingly he 
went over every law that could possibly, 
by the farthest stretch of imagination, 
be applicable to any oil or gas case. 
Besides this he carefully familiarized 
himself with all the methods used by 
the producer and the marketer of both 
these commodities. 

The reward for all this labor, which 
covered a period of many months, was 
neither slow nor small. He won several 
cases from the Standard Oil Company. 
This was cause enough for him to attract 
the attention of the magnates, but he 
went farther. He demonstrated that 
he knew all that could be learned about 
the oil and gas business, and that he 
was really the only one who did and 
who could apply his knowledge. 

As a result, he was soon invited to 
identify himself exclusively with the 
Standard and its general solicitor, and, 
since the death of Samuel C. T. Dodd, 
the former counsel-general, he has been 
at the head of the company’s legal 
forces, a position that had made him one 
of the best paid lawyers in America. 

Richard A. Ballinger, Secretary of 
the Interior, who, when not actively 
engayed in politics, is one of the lawyers 
of the highest fee, used to ride many 














miles every Sunday in one direction to 
recite Latin to a soldier, and several 
miles in another direction to recite 
Greek to a minister. It was under con- 
ditions like that the young man fought 
for an education in the law. 

By dint of much labor the small sum 
necessary for a course in the University 
of Kansas was raised, and there young 
Ballinger went for three years. After 
his graduation from an Eastern school, 
through which he was assisted by 
Senator John J. Ingalls, he studied in 
the office of S. Corning Judd, a prominent 
Chicago attorney. He went to Kanka- 
kee, Ill., and became city attorney; 
then to Decatur, Ala., to become city 
attorney; thence to the state of Wash- 
ington, where, in Jefferson county, he 
was for four years on the superior bench. 
He later became mayor of Seattle, 
and in that city conducted a very 
high-class legal business before being 
called to join the Cabinet of Presi- 
dent Taft. 

R. S. Lovett, the late Mr. Harriman’s 
“man behind the gun,’”’ was discovered 
away down in the Texan wilds. Just 
fifty years ago he was born at San 
Jacinto, and the San Jacinto of 1860 was 
“‘some Western place.’”’ In what schools 
there were there young Lovett received 
his education, topping off, some years 
later, with a course in the Houston 
high school. This was all of the 
academic that he received. But it was 
enough. He was the kind that, his mind 
once made up, would learn the law 
whether or not there were any schools. 

He began at the bottom and worked 
up through all the complexities of rail- 
road law, representing at times about 
every line in the state. One day Mr. 
Harriman invited him into his private } 
car and without further ado carried | 
him off to New York and made him 


chief counsel of his entire railway 
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system, and president of some of the 
individual lines. 

A minister’s son, James B. Dill, 
dropped into New York in the year of 
1878 from his home in Spencerport, 
by way of the Yale Law School, and 
then crossed the ferry and set up shop 
in Jersey City. In 1905 he became 
Judge of the Court of Errors and 
Appeals of New Jersey, a position into 
which he dropped, asit were, fora rest,and 
which he had resigned before his death. 

It was he who said, “‘ The lawyer has 
become a legal partner of trade.” 

And he should have known, for he 
single-handed had drafted the charters 
of thirty-five of the largest corporations 


ever created, besides having had a hand 
in several hundred others. When he 
gave up his practice to sit on the bench 
he actually resigned from the directorate 
of nearly a hundred corporations. He 
had amassed a fortune as a “legal 
partner.” 

Almost at random one may put down 
his finger on the list of the big lawyers 
of the country and the name which is 
touched will be that of a man who has 
won by worth and work. The world 
today may look enviously upon him 
and accuse him of having been born 
with a golden spoon in his mouth, but 
his real story is different. He merely 
grasped the unusual opportunity. 





Victories of Great Lawyers—Andrew Hamilton 


By ARTHUR WAKELING 


“ A RE there not younger men in New 
York? I—I am an old man.” 

Andrew Hamilton smiled as he looked 
into the face of his visitor, Mrs. Alex- 
ander, the society leader of New York. 

“But I have made this journey from 
New York to Philadelphia—and oh, 
it’s a terribly long one!—just to ask 
you to defend Zenger. The integrity 
of the government, the freedom of 
speech and the liberty of the individual— 
all depend upon Zenger’s acquittal—and 
upon you. Whether the year 1735 is 
to be a byword and a reproach forever 
in New York—” 

“I had not thought it so serious. If 
there be aught I can do’”—the old 
lawyer’s voice thrilled with the en- 
thusiasm of youth—“in the cause of 
peace or justice or liberty, depend upon 
me to do my best. I’ll defend this man 
Zenger!”’ 

There was a tense, thrilling pause in 
the gray, dusty twilight of the office. 


Mrs. Alexander well knew what that 
decision meant to the people of New 
York. 

In a low voice she began to outline 
the case to the lawyer. 

Zenger was the publisher of The New 
York Weekly Journal, a paper in which 
the evil practices of Governor Cosby, 
one of the worst men who ever preyed 
upon the colonial government of New 
York, were energetically and skilfully 
denounced. 

Cosby was the governor who said to 
Chief Justice Lewis Morris, upon the 
presentation of a gift of seven hundred 
and fifty pounds voted by the Assembly: 

“Zounds, why did they not count the 
shillings and the pence!” 

Lewis Morris, Alexander and Smith 
were the principal opponents of the 
Governor and also the writers of the 
articles printed by Zenger. 

“These articles must stop—at any 
cost!’’ Cosby asserted. 
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And he proceeded to carry out his 
designs with an unscrupulous craftiness 
that fully equalled his cupidity. 

He ordered certain copies of the Weekly 
Journal to be burned by the hangman 
on. Wall street, in the open square before 
the City Hall. His command was 
obeyed finally, but the burning was 
anything but an unqualified success. 
The city authorities refused to sanction 
the act; the court forbade it; the 
hangman refused to officiate at the 
miniature conflagration; and not a 
person would witness it. So the burning 
took place in a lonely and ominous 
solitude, while Governor Cosby swore 
revenge. 

Shortly after this, Zenger was arrested 
and charged with having published 
libelous articles in his paper. Alexander 
and Smith had promptly taken up the 
defense and were as promptly debarred 
by the Governor’s justices. With these 
two men out of the way and with no 
other distinguished lawyers to defend 
Zenger, Cosby felt secure. His time of 
triumph was approaching. 

Then it was that Mrs. Alexander, 
escaping the vigilant guard kept by 
Cosby on all his enemies, journeyed to 
Philadelphia—an ordeal of sufficient 
terror to deter the stoutest heart, since 
the coach was without springs and the 
road without grade—to ask Andrew 
Hamilton, famous throughout the colo- 
nies, to appear for Zenger. 

As she had said, it was more than the 
mere saving of the German publisher; 
it was the establishing of the freedom 
of speech and press throughout the 
New World. 

The historical trial of colonial New 
York took place August 4, 1735, in the 
City Hall on Wall Street, before which 
had occurred the farcical burning of 
certain copies of the Weekly Journal. 
Cosby had resolved, however, that he 
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would not lose in this contest with his 
people, and he had taken every means 
to insure his success. 

There was a breathless silence when 
Andrew Hamilton entered the court 
room and took his place. Thé attorneys 
for the Governor looked askance at their 
opponent; Cosby scowled savagely at 
the justices; and they held a whispered 
consultation. 

Brilliant, thrilling was the defense that 
Hamilton made. He knew that, accord- 
ing to recognized principles, the law was 
against him. But his plea for the 
freedom of speech and press was no less 
convincing and his assurance was no 
less inspiring. 

He admitted that the alleged libel 
had been published; but he claimed that 
every word of it was true. Then the 
court took a hand in the proceedings 
and denied him the privilege of proving 
the facts true, in spite of his very just 
protestations that the truth of the facts 
lay with the jury to determine. 

Then he launched into a discussion 
of libel as sarcastic as it was clever :— 

“T sincerely believe, that were some 
persons to go through the streets of New 
York now-a-days, and read out of the 
Bible, if it was not known to be such, 
Mr. Attorney, with the help of his 
innuendos, would easily turn it into a 
libel. As for instance: Is. ix: 16: ‘The 
leaders of the people cause them to err, 
and they that are led by them are 
destroyed.’ But should Mr. Attorney 
go about to make this a libel, he would 
read it thus: ‘The leaders of the people’ 
(innuendo, the Governor and counsel of 
New York) ‘cause them’ (innuendo, the 
prople of this province) ‘to err and they’ 
(the Governor and counsel meaning) 
‘are destroyed’ (innuendo, are deceived 
into the loss of their liberty, which is the 
worst kind of destruction).” 

Finally, he swept into the flowing 
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periods of his peroration, a fitting climax 
to the forensic eloquence of his speech. 

“Power may justly be compared to a 
great river: while kept within its due 
bounds, it is both beautiful and useful; 
but when it overflows its bounds, it is 
then too impetuous to be stemmed; it 
bears down all before it, and brings 
destruction and desolation wherever 
it comes. If, then, this is the nature of 
power, let us at least do our duty, and 
like wise men (who value freedom) use 
our utmost care to support liberty, the 
only bulwark against limitless power, 
which, in all ages, has sacrificed to its 
wild lust and boundless ambition, the 
blood of the best men that ever lived.” 

There was a solemn and tense stillness 
in the little court room, with the sober, 
black-gowned justices sitting behind 
the great panelled oak desk; the lawyers, 
glancing furtively at each other and 
fingering their quill pens nervously; the 
eager, expectant, and yet serious, terribly 
serious crowd of spectators; and the 
jurymen, filing into their places, white 


73 


and anxious, yet with a gleam of satis- 
faction in their glances about the court 
room. 

“Not guilty!” 

The words of the foreman were 
followed by a shout of triumph that was 
repeated endlessly with redoubled en- 
thusiasm in the streets outside. 

Hamilton was carried away by his 
overjoyed friends to be banquetted and 
acclaimed the champion of liberty. He 
was presented with the freedom of the 
city and a lavishly decorated gold case 
in which to preserve it; for he had won 
for the people of New York the freedom 
of speech—the freedom of criticising 
what they believed wrong, of doing 
what they believed right. He had 
gained for them the first victory of 
independence. 

And Benjamin Franklin, writing in 
the Pennsylvania Gazette, August 6, 1741, 
when the old lawyer had passed away, 
said: ‘‘He feared God, loved mercy and 
did justice. What more could be said 
of any man!” 





Case-Law Verses: 


By FRED R. BARLEE, BARRISTER-AT-LAW 


WITHDRAWAL OF OFFER BEFORE TIME 
GIVEN FOR ACCEPTANCE 


(Cooke v. Oxley, 3 T. R. 653) 


OFFERED goods for sale to B, 
B said, ‘You're very kind; 
Give me till four o’clock today, 
I can’t make up my mind.” 
Meanwhile a chance of selling came, 
Which A quite rightly took, 


2 These extracts have been made from a little book by the author, which bears the sub-title, ‘A 
Memoria Technica of Leading Cases for the Use of Students and Others.” 
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As you may ascertain at will, 
From Oxley sued by Cooke. 
Had A the offer open kept, 
He might have still been ruing it; 
He wasn’t bound, no guid pro quo 
Was given him for doing it. 


“TRESPASS” AND “CASE” 
(Scott v. Shepherd, 2 W. Bl. 892) 


N Scott v. Shepherd read the law 
On “trespass” and on ‘‘case’’; 
A lighted squib by Shepherd thrown, 
Burst in the plaintiff's face; 
Although it passed from hand to hand, 
The Court was fain to say— 
“Who threw it first must be compelled 
The damages to pay.” 


MEASURE OF DAMAGES IN CONTRACT 
( Hadley v. Baxendale, 9 Ex. 341, 1895 (12) Ch. 377) 


HE case where Hadley sued one Baxendale 
The lawyer cites, the student should not fail 
To read, for this to damages applies 
In actions that from breach of contract rise. 
In Ebbetts versus Conquest we can trace 
The judges followed and approved this case. 


MEASURE OF DAMAGES IN ACTIONS ON TORT 
(Vicars v. Wilcox, 8 East 1; Lumley v. Gye, 22 L. J. Q. B. 463) 


ICARS v. Wilcox, Lumley versus Gye, 
You'll quote, however, as authority, 
For estimating damages of different sort, 
Such as arise in actions laid in tort. 


SUA CUIQUE DOMUS TUTISSIMUM REFUGIUM 
(Semayne v. Gresham, 5 Coke 91) 


““ A _N Englishman’s house is his castle,” 
A maxim as terse as it’s plain. 
In 5 Coke 91 is reported 
The case so well known of Semayne. 
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DAMNUM SINE INJURIA 
(Chasemore v. Richards, 7 H. L. C. 349, 29 L. J. Ex. 81) 


MNUM alone won't found a claim, 
To plaintiff's satisfaction, 
“Because without injuria 
It gives no right of action.” 
The student learns, and learns as well, 
By reading up the case, more 
About riparian owners’ rights 
In Richards sued by Chasemore. 


TRESPASS AB JNITIO 
(The Six Carpenters’ Case, 8 Coke 146) 


E carpenters six, ye were good at your trade, 
In the Court it was found that your case was well made. 
*Twas plain you intended the landlord to chisel 
Yet his action for trespass went out with a fizzle. 
You were thankful, no doubt, so to you is the Law, 
You gave it the handle for more than one saw. 


NO CONTRIBUTION BETWEEN JOINT TORT-FEASORS 


(Merryweather v. Nixan, 8 T. R. 186) 


N contract the Law has no wish to gainsay 
What between two defendants is called contribution, 
So if one has the whole of the damage to pay, 
The other for his share must make restitution. 
Merryweather v. Nixan declares that in tort 
The Law will not sanction a rule of this sort, 


Perth, Western Australia. 
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The Doctrine of the 


RECENT article ‘by Professor 

Henry J. Ford of Princeton Uni- 
versity, on ‘“The Cause of Political Cor- 
ruption,’ is striking in that it attacks 
the separation of the judicial, legislative 
and executive powers, under our form 
of government, as inconsistent with the 
principles of political science. Emphasiz- 
ing the notion that our knowledge of 
these principles is based on inductive 
study of history, the writer maintains 
that healthy governments have always 
owed their well-being to the connection 
rather than the separation of the powers. 
Governments in which public opinion is 
restrained from expressing itself by an 
elaborate system of “checks and bal- 
ances’ are in his opinion unhealthy. 
The reader obviously will have to take 
into consideration the fact that the 
article was written from the standpoint 
of one for whom democracy and the 
untrammeled rule of the majority are 
synonymous. Confident generalizations 
which indicate no profound mastery of 
so large a subject may excite some in- 
credulity. 

“Both Montesquieu’s theory”’ of the 
separation of powers, writes Prof. Ford, 
“and Blackstone’s adaptation of it are 
now discarded by political science. . . . 
The causes of the discredit in which the 
doctrine now stands are soon stated. 
It is found that forms of government 
which are constructed on that principle 
always experience derangement of con- 
stitutional function, and it is found that 
forms of government displaying consti- 
tutional vigor and efficiency are organ- 
ized on the directly contrary principle 
of the connection of the powers.” 


1“The Cause of Political Corruption,” by Henry 
Jones Ford, Professor of Politics in Princeton Uni- 
versity. Scribner's, v. 49, p. 54 (Jan.). 


Separation of Powers 


The authority of Montesquieu is, of 
course, exploded, and the separation of 
the powers must rest partly on a legal 
fiction. The three powers, even under 
our own Constitution, do actually over- 
lap one another, though legally distinct. 
To this extent Prof. Ford’s position will 
be sustained by modernscientificthought, 
but he goes much farther, and he is ven- 
turing on shaky ground when he claims 
that every legal separation of powers 
invites constitutional decay and political 
corruption. 

From the following it will be seen 
how he develops the theory and how he 
connects it with the idea of a pure 
democracy :— 

“A government of separated powers is 
plainly incapable of responding to de- 
mands for greater efficiency of adminis- 
tration. In fact, as soon as attention is 
turned to business efficiency, separation 
of powers seems out of place. Any one 
who should suggest that in the organiza- 
tion of a private business corporation 
the president should not take part in the 
meetings of the board of directors, would 
be stared at as being out of plumb men- 
tally. There is really no difference 
between public business and private busi- 
ness as to the principles of successful 
management, nor is any such difference 
supposed to exist except where people’s 
minds are clouded by eighteenth cen- 
tury superstitions. As soon as Montes- 
quieu’s doctrine is examined, it is found 
that by its terms it does not make for 
efficiency. ... In the acute phase of 
constitutional disease from this principle 
the separate powers are forced to move 
by violence, making the true constitu- 
tion a military oligarchy. In the chronic 
phase they are forced to move by cor- 
ruption, making the true constitution a 
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plutocratic oligarchy. Means do not 
exist for action in the sole interest of 
the general welfare, for the essential 
characteristic of the scheme is that all 
action shall be subject to the consent 
of privileged interests distinctly repre- 
sented in the government. The scheme 
was not made for democratic use and is 
not susceptible of conversion to demo- 
cratic use. This is the secret of the 
disharmony between American society 
and American politics. The rule of the 
people cannot be made effective for lack 
of appropriate institutions. Their sover- 
eignty cannot become concrete and 
practical without an organ in which it 
can reside.”’ 

The diametrically opposite view of 
this subject is taken by a Justice of the 
United States Supreme Court, who goes 
back to Montesquieu for his theory of 
the state and asserts the doctrine of the 
separation of powers in what might 
almost be called a re-actionary manner.’ 

Mr. Justice Lurton’s views of the 
Constitution are those of a strict con- 
structionist on whose mind the theories 
of Savigny and succeeding German jur- 
ists appear to have made scant impres- 
sion. He seems to give too much 
weight to the doctrine that a rigid Con- 
stitution is superior to a flexible one, 
a doctrine in which Mr. Bryce appears 
to be a firm believer, but which Professor 
Morgan of the University of London 
shook to its foundations in an article 
noticed in these pages last month (see 
23 Green Bag 38). Prof. Morgan went 
too far, in our judgment, in maintaining 
the superiority of flexible constitutions, 
the advantages being nearly even, inas- 
much as the rigidity or flexibility of a 
Constitution rests in the last analysis 
on the rigidity or flexibility of public 

?“A Government of Law or a Government of 


Men?” by Associate Justice Horace H. Lurton. 
North American Review, v. 193, p. 9 (Jan.). 
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opinion. The argument that the rigid- 
ity of our American Constitution must 
be sedulously preserved, to shield our 
government from tyranny, a view earn- 
estly defended by Mr. Justice Lurton, 
is not invulnerable. Any higher degree 
of rigidity than that which our Consti- 
tution automatically maintains for itself 
is both impracticable and undesirable. 

On the whole, the separation of powers 
in the American Constitution cannot be 
said to have worked badly. If the 
powers do in fact overlap each other, it 
does not follow that they should be so 
merged as to lose their identity. The 
doctrine can no longer be stated in the 
extreme form in which Montesquieu 
stated it, but it has stood the test of 
experience so well that when it is stated 
in the form which study of our insti- 
tutions shows to be necessary it must be 
pronounced sound, at least with refer- 
ence to the American commonwealth. 
And that the three powers are co- 
operative, not conflicting, and should be 
exercised as far as possible in orderly 
harmony, is a position with which all 
should agree, applauding the following 
remarks of Mr. Justice Lurton:— 

“The Courts possess neither the power 
of taxation nor that of the sword. They 
are dependent upon the legislative power 
for their existence and upon the execu- 
tive for the force needful to enforce their 
judgments. Set in the place of an 
arbiter between the branches among 
which the functions of government have 
been parceled, they constitute the bal- 
ance-wheel in our unique and splendid 
governmental system. They are the 
guardians of the fundamental law which 
conducts and controls the otherwise un- 
controllable legislative power. Their 
dominating authority is moral. They will 
continue to retain the authority neces- 
sary to their free action so long only as 
they shall respect their own limitations, 
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scrupulously avoiding the exercise of 
powers which they have not and fear- 
lessly exercising those which they have. 
But this duty of keeping within the 
limits of the organic law is one which 
does not rest upon the judicial branch 
with any greater force than it rests upon 
the co-ordinate departments of govern- 
ment. The lawmaker no less than the 
judge exercises his office under the same 
solemn obligation to support and uphold 


the limitations of the organic law. Why 
shall that oath rest more lightly upon 
one than the other? In the forum of 
conscience may the legislator say, as he 
too often does, ‘I will not consider that 
side of the matter—that I will turn over 
to the Courts.’ Yet, as we all know, this 
is not an unusual attitude for a legis- 
lator who finds questionable legislation 
desirable if valid. This is not honest, 
nor is it expedient.” 





Mr. Morawetz’s Views 


N the opinion of Mr. Victor Mora- 
wetz, “the actual decisions of the 

Supreme Court, with the exception of 
the decision in the Sugar Trust case, are 
consistent with a harmonious construc- 
tion of the Act [#.e., the Sherman anti- 
trust law] which would effect its purpose 
without preventing any business combi- 
nations or arrangements necessary to 
secure economy in production and in 
trade, and without interfering with any 
business methods that ever have been 
regarded as lawful and proper.’’* 

Mr. Morawetz divides the cases aris- 
ing under the Act into four classes, and 
discusses these classes at some length. 
To quote a few extracts:— 

“1. Cases involving contracts, combi- 
nations or conspiracies to restrain the 
trade or commerce of other persons, or 
of the public generally. 

“Contracts, combinations or conspir- 
acies by means of physical force, or by 
means of threats of damage, or boy- 
cotting, to prevent other persons, or the 
public generally, from carrying on trade 
or commerce are illegal at common law, 


1“The Supreme Court and the Anti-Trust Act,” 
by Victor Morawetz, 10 Columbia Law Review 687 
(Dec.). An amplification of Mr. Morawetz’s 
article in the New York Times of Oct. 9, 1910. 


on the Sherman Act 


and it is eminently proper that con- 
tracts, combinations or conspiracies of 
that character, when in restraint of inter- 
state or international trade or commerce, 
should be prohibited by an Act of Con- 
gress furnishing effective remedies for 
its enforcement... . 

“2. Cases involving contracts or com- 
binations of public carriers to increase 
the rates or tolls payable by the public in 
respect of interstate commerce... . 

“These traffic cases are not authority 
for the doctrine that a contract or com- 
bination among merchants or manu- 
facturers would constitute a restraint of 
interstate commerce, prohibited by the 
first section of the Anti-Trust Act, on 
the sole ground that the effect of the 
contract or combination was to restrict 
competition among the parties. Rail- 
way companies furnish the transporta- 
tion necessary to enable the public to 
engage in interstate trade or commerce, 
but they are not themselves engaged in 
interstate trade or commerce. In the 
traffic cases the stoppage of competition 
was in restraint of interstate commerce 
and unlawful, not because it restrained 
commerce of the railway companies 
which made the contracts or, entered 
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into the combinations, but because its 
effect was to restrain the interstate 
commerce of the public by imposing 
additional burdens upon this trade or 
commerce. As stated by the Supreme 
Court, the natural and direct effect of 
such contracts or combinations was to 
maintain rates at a higher level than 
otherwise would prevail... . 


“3. Cases involving contracts or com- 
binations that, without restraining the 
trade or commerce of others and without 
monopolizing, or attempting to monopolize 
trade or commerce, simply diminish com- 
petition among those contracting or com- 
bining. xc 279 RES: 

“The Supreme Court never has de- 
cided that contracts or combinations of 
this character are prohibited by the 
Anti-Trust Act. Although dicta may be 
found in the opinions of the court which, 
taken without regard to the context, 
might seem to indicate that the court 
considered that all contracts and com- 
binations restricting competition in any 
degree were prohibited by the Anti- 
Trust Act, no such conclusion can fairly 
be deduced from these opinions when 
considered in their entirety. .. . 


“4. Cases involving attempts to mono- 
polize, or combinations or conspiracies to 
monopolize any part of interstate or inter- 
national trade or commerce. 


“According to common usage in mod- 
ern times, the phrase ‘to monopolize com- 
merce’ means, by the elimination of 
competition to secure to some individual 
or group of individuals control of all 
or of a largely preponderating part of the 


commerce in some article. The phrase 
would not apply to a simple lessening of 
competition leaving in existence reason- 
ably competitive conditions; but it would 
apply to the act of concentrating control 
of the commerce in any article to such 
a degree as to destroy reasonably com- 


79 


petitive conditions, though competition 
be not wholly destroyed. .. . 

“Although a restriction of competi- 
tion between competitors in a branch of 
trade may not of itself constitute monop- 
olizing, it may be part of an attempt, 
combination or conspiracy to monopolize 
and therefore in violation of the statute. 
But if a restriction of competition of 
itself does not constitute monopolizing 
and is not part of an attempt, combina- 
tion or conspiracy to monopolize, it 
cannot by any correct use of lan- 
guage be called ‘tending to create a 
monopoly.’ .. . 

“The decision in the Sugar Trust case 
was one of the earliest decisions under 
the Anti-Trust Act and, in the opinion 
of the writer, cannot be reconciled with 
the subsequent decisions of the Supreme 
Court. ... In the Sugar Trust case 
the question was not whether Congress 
had constitutional power to prohibit a 
manufacturing corporation engaged in 
interstate commerce from purchasing 
a competitive business under all cir- 
cumstances or conditions. The only 
constitutional question was whether Con- 
gress could prohibit the purchase of 
control of competitive businesses under 
the specific conditions prescribed in the 
Act, namely, when the purpose or the ef- 
fect of the transaction was to monopolize 
interstate commerce; in other words, the 
question was whether Congress could 
prohibit individuals and corporations 
from monopolizing interstate commerce 
by means of purchases of competitive 
businesses. ... The fact that the Con- 
stitution does not confer upon Congress 
the power to regulate the acquisition, 
ownership or use of property is no reason 
for holding that Congress cannot regulate 
interstate commerce in property, or that 
Congress cannot prohibit persons en- 
gaged in interstate commerce from com- 
bining their plants and businesses when 
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such combination would destroy rea- 
sonably competitive conditions in inter- 
state commerce... . 

“A decision following the supposed 
authority of the Sugar Trust case and 
holding that the Anti-Trust Act does 
not prevent the effective monopolization 
of interstate trade or commerce by com- 
bining or vesting in a corporation the 
plants and businesses of practically all 


manufacturers and sellers of an article 
of interstate commerce surely would not 
be accepted by the people of the United 
States as a final solution of the trust 
problem. Such a decision would prob- 
ably result in an imperative popular de- 
mand for legislation of a socialistic 
character and possibly it might lead 
to an amendment of the Constitu- 
tion.” 





What Is a “Republican 


HE opponents of the popular initia- 

tive and referendum are fond of 
asserting that those measures are incon- 
sistent with the clause of the federal 
Constitution guaranteeing a ‘‘republican 
form of government”’ to citizens of the 
United States. The meaning of the 
phrase ‘‘a republican form of govern- 
ment” will doubtless be settled, ulti- 
mately, in accordance with the political 
convictions of the American people, 
whether they come to favor the con- 
servative form of representative govern- 
ment or to substitute for it the newer 
direct form of popular control. We 
have doubts whether the Supreme Court 
will ever construe the phrase in its nar- 
rower signification. One of the ‘‘Notes” 
in the Harvard Law Review recently 
threw much light on this interesting 
question.’ To quote:— 


“The Latin res publica, at least as late 
as the sixteenth century, was altogether 
colorless as to the form of government 
- it designated. The compound adjective 
is not found in classical ‘or medizval 
Latin. The noun ‘republic’ and the 
adjective ‘republican’ were used by Wil- 
son, the author of the clause in its final 
form, and by other publicists of the time 


124 Harvard Law Review, 141 (Dec.). 
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in a sense broad enough to include direct 
democracy. The same thing is true of 
the use of the corresponding French 
words république and républicain by 
Montesquieu and apparently by Rous- 
seau, the writings of both of whom had 
a great influence on American political 
thought of that period. The political 
party which advocated keeping the gov- 
ernment as close to the people as possible 
was called, shortly after the formation 
of the Constitution, the Republican 
party. On the other hand, Madison 
defines a republic as ‘a government in 
which the scheme of representation takes 
place,’ and contrasts it with a pure 
democracy. Discussion of the clause 
under consideration in the constitutional 
convention indicates that it was directed 
against insurrection, invasion and monar- 
chical forms. 

“The state governments in existence 
in 1787 must be taken as examples of 
the republican form, in the sense in 
which that phrase is used in the Con- 
stitution. In spite of the fact that the 
referendum appears in the formation of 
some of the state constitutions and in 
spite of the existence of the New Eng- 
land town government, so close a student 
of political science as Hamilton believed 
that the state governments were then 
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wholly representative. Another of the 
authors of the Federalist, however, points 
out that the Constitution does not for- 
bid the substitution of other republi- 
can forms for those then existing. It 
seems, on the whole, that ‘republican’ 
in the Constitution is ambiguous, and 
that a positive construction that it had 
a meaning so narrow as to exclude direct 
legislation cannot be supported. 

“But even if ‘republican form of 
government’ does mean representative 
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government, it might well be contended 
that a slight tincture of direct democracy 
would not destroy the representative 
character of a state government. Further- 
more, it is probable that the enforce- 
ment of the constitutional guaranty 
is a political question for Congress 
and the President rather than for the 
judiciary.””” 

2 Readers interested in pursuing the subject fur- 


ther are referred to the full citations accompanying 
this article. 





A Foundation of International Peace 


N IMPORTANT event in the 
unwritten history of international 
arbitration took place in New York on 
Dec. 14, when Andrew Carnegie trans- 
ferred to a board of trustees $10,000,000 
in five per cent first mortgage bonds, 
the revenue of which will be used to 
“hasten the abolition of international 
war’ and establish a lasting world 
peace. 
The informal trust deed presented by 
Mr. Carnegie to the trustees read as 
follows :— 


Gentlemen: I have transferred to you as trus- 
tees of the Carnegie Peace Fund, $10,000,000 
of five per cent first mortgage bonds, value 
$11,500,000, the revenue of which is to be 
administered by you to hasten the abolition of 
international war, the foulest blot upon our 
civilization. Although we no longer eat our 
fellowmen or torture prisoners, or sack cities, 
killing their inhabitants, we still kill each other in 
war like barbarians. Only wild beasts are excus- 
able for doing that in this, the twentieth century 
of the Christian era, for the crime of war is in- 
herent, since it decides not in favor of the right 
but always of the strong. The nation is criminal 
which refuses arbitration and drives its adver- 
sary to a tribunal which knows nothing of 
righteous judgment. 

I believe that the shortest and easiest path to 
peace lies in adopting President Taft’s platform, 


who said in his address before the Peace and 


Arbitration Society, New York, March 22, 1910: 


“TI have noticed exceptions in our arbitration 
treaties, as to reference of questions of national 
honor to courts of arbitration. Personally, I 
do not see any more reason why matters of na- 
tional honor should not be referred to a court of 
arbitration than matters of property or of na- 
tional proprietorship. I know that is going 
further than most men are willing to go, but I 
do not see why questions of honor may not be 
submitted to a tribunal composed of men of 
honor who understand questions of national 
honor, to abide by their decision, as well as any 
other questions of difference arising between 
nations.” 

I venture to quote from my address as presi- 
dent of the Peace Congress in New York, 1907: 
“Honor is the most dishonored word in our lan- 
guage. No man ever touched another man’s 
honor; no nation ever dishonored another nation; 
all honor’s wounds are self-inflicted.” 

At the opening of the International Bureau of 
American Republics at Washington, April 26, 
1910, President Taft said: ‘‘We twenty-one re- 
publics cannot afford to have any two or any 
three of us quarrel. We must stop this, and 
Mr. Carnegie and I will not be satisfied until all 
nineteen of us can intervene by proper measures 
to suppress a quarrel between any other two.” 

I hope the trustees will begin by pressing for- 
ward upon this line, testing it thoroughly and 
doubting not. The judge who presides over a 
cause in which he is interested dies of infamy if 
discovered. The citizen who constitutes him- 
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self a judge in his own cause as against his 
fellow-citizen, and presumes to attack him, is a 
lawbreaker and as such disgraced. So should a 
nation be held as disgraced which insists upon 
sitting in judgment in its own cause in case of 
an international dispute. 

I call your attention to the following resolu- 
tion introduced by the Committee on Foreign 
Relations in the first session, Fiftieth Congress, 
June 14, 1888:— 

“Resolved by the Senate (the House of Repre- 
sentatives concurring) that the President be, 
and is hereby, requested to invite from time to 
time, as fit occasions may arise, negotiations with 
any Government with which the United States 
has or may have diplomatic relations, to the end 
that any differences or disputes arising between 
the two Governments which cannot be adjusted 
by diplomatic agency may be referred to arbitra- 
tion and be peaceably adjusted by such means 
(resolution not reached on calendar during ses- 
sion, but re-introduced and passed, Senate, 
Feb. 14, 1890, passed, House, April 3, 1890).”” 

This resolution was presented to the British 
Parliament, which adopted a resolution approv- 
ing the action of the Congress of the United 
States and expressing that Her Majesty’s Gov- 
ernment would lend their ready co-operation to 
the Government of the United States for the 
accomplishment of the object in view (resolu- 
tion of the House of Commons, July 16, 1893. 
For. Rel. 1893, 346,352). Here we find an ex- 
pression of the spirit which resulted in the first 
international Hague conference of 1899; the sec- 
ond Hague conference of 1907; eighty treaties 
for obligatory arbitration between the great 
nations of the world, our own country being a 
party to twenty-three of them. 

It was my privilege to introduce to President 
Cleveland in 1897 a committee of members of 
Parliament of Britain, headed by Sir William 
Randal Cremer, in response to the action of 
Congress, proposing a treaty agreeing to settle 
all disputes that might arise between America 
and Great Britain by arbitration. Such a treaty 
was concluded between Lord Pauncefote and 
Secretary. Olney in 1897. It failed of passage by 
the necessary two-thirds majority of the Senate 
by only three votes. 

There is reason to believe that the British 
Government has been desirous of having that 
treaty ratified by our Government, or ready to 
agree to another of similar character, so that 
President Taft’s policy seems within easy reach of 
success. If the English-speaking race adopts 
such a treaty we shall not have to wait long for 
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other nations to join, and it will be noticed that 
the resolution of Congress in 1890 embraces any 
Government with which the United States has or 
may have diplomatic relations; thus all nations 
seem still open to the invitation he is requested 
to give, there being no limitations as to time, 
If the independence and rights of nations to 
their respective internal policies were first for. 
mally recognized in such treaties, no disputes 
concerning these elements of sovereignty could 
arise. 

The trustees have power to sell, invest or 
re-invest all funds, either in the United States or 
in other countries, subject as respects invest- 
ments in the United States to no more restric. 
tion than is imposed upon savings banks or 
insurance companies in the State of New York. 
In order to give effect to this gift, it will be 
suitable that the trustees herein named shall form 
a corporation with lawful powers appropriate 
to the accomplishment of the purposes herein 
expressed and authorize the conveyance of the 
fund to such a corporation. No personal lia- 
bility will attach to trustees for their action or 
non-action as trustees. They have power to 
fill vacancies or to add to their number and to 
employ all officials and to fix their compensation. 
Trustees shall be reimbursed all expenses in- 
curred in connection with their duties as trus- 
tees, including travelling expenses, attending 
meetings, including expenses of wife and daugh- 
ter to each annual meeting. The president shall 
be granted such honoraria as the trustees think 
proper, and as he can be prevailed upon to 
accept. 

Lines of future action cannot be wisely laid 
down. Many have to be tried, and having full 
confidence in my trustees I leave to them the 
widest discretion as to the measures and policy 
they shall from time to time adopt, only promis 
ing that the one end they shall keep unceasingly 
in view until it is attained, is the speedy aboli- 
tion of international war between so-called civil- 
ized nations. When civilized nations enter into 
such treaties as named, or war is discarded as 
disgraceful to civilized men, as personal wat 
(duelling), and man selling and buying (slavery) 
have been discarded within the wide boundaries 
of our English-speaking race, the trustees will 
please then consider what is the next most de 
grading remaining evil or evils whose banish- 
ment—or what new elevating element or elements 
if introduced or fostered, or both combined— 
would most advance the progress, elevation and 
happiness of man. And so on from century to 
century without end, my trustees of each age 
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shall determine how they can best aid man in 
the upward march to higher and higher stages 
of developments unceasingly, for now we know 
that as a law of his being man was created with 
the desire and capacity for improvement to 
which, perchance, there may be no limit short of 
perfection even here in this life upon earth. 

Let my trustees therefore ask themselves from 
time to time, from age to age, how they can best 
help man in his glorious ascent onward and up- 
ward and to this end devote this fund. 

(Signed) ANDREW CARNEGIE. 

Senator Root has been made perma- 
nent chairman of the Board of Trustees, 
and James Brown Scott is secretary. 
The other trustees include Nicholas 


Murray Butler, Joseph H. Choate, Henry 
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S. Pritchett, Albert K. Smiley, Charles 
W. Eliot, John W. Foster, Andrew J. 
Montague, William M. Howard, Thomas 
Burke, James L. Slayden, Andrew D. 
White, Robert S. Brookings, Samuel 
Mather, J. G. Schmidlapp, Arthur W. 
Foster, Charlemagne Tower, Oscar 
Straus, George W. Perkins, John Sharp 
Williams, R. A. Franks, Austen G. Fox, 
John L. Cadwalader, C. L. Taylor, 
Robert S. Woodward .and Cleveland H. 
Dodge. 

President Taft has consented to be 
an honorary president of the organiza- 
tion. 
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UDGE LINCOLN FROST told a 

story at the monthly banquet of the 
Lancaster County Bar Association, at 
Lincoln, Neb., November 26, which 
strongly emphasized the inapplicability 
of the ordinary criminal procedure to 
juvenile courts. Judge Frost has for 
the past three years presided over the 
juvenile court of Lancaster county. 
He said :— 

The attorney looks upon every law 
suit as an adversary proceeding, while 
a case in the juvenile court is a case in 
the interest of the child. If you will 
look at the petitions used in the cases 
filed in the juvenile court of this country 
—and the same is true generally—you 
will find every petition is entitled “‘The 
State of Nebraska, in the interest of 
——, a minor.” 

The following incident, told by Judge 
Brown, formerly of the juvenile court 
of Salt Lake City, illustrates how an 
attorney, who was thoroughly imbued 
with the spirit of the criminal law, may 


entirely overlook the real objects of a 
trial in the juvenile court. 

A certain lawyer, employed to defend 
a boy caught in a theft, objected to the 
story being told to the judge as it had 
been confessed to an officer, on the 
ground that ‘this boy shall not in- 
criminate himself with his own testi- 
mony.” A jury was asked; many 
witnesses were called to prove what the 
boy would have told in five minutes. 
A lengthy trial, costing $150 and an 
attorney’s fee, resulted in lasting injury 
to the boy, because he felt less guilty on 
account of the attempt to justify him 
and to get him free. 

That night when the lawyer entered 
his home he was met with an exclama- . 
tion from his little girl: “Oh, papa! 
Harry stole some apples from Mrs. 
Fern’s yard; Jimmy Peters saw him.” 

After supper, father said: ‘Come 
here, Harry, and tell me about it; I 
am ashamed that my boy would steaj 
apples. Why did you do it?” 
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“Well, papa, they looked so nice, I— 
| 

“I object to Harry’s telling on him- 
self in that way,” interrupted the 
mother, who was a prime mover in the 
establishment of the juvenile court 
and had been present at the hearing 
in court that afternoon. 

“But, mother, Jimmy saw him take 
them.” 

“That makes no difference,” replied 
the mother. “I will call in Mrs. Smith, 
Mrs. Green, Mrs. Jones, Mrs. Thomas 
and Mrs. Franks. We will get Jimmy 
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and any others you want to tell what 
they know and after we hear them all 
the women will decide whether Harry 
stole the apples. Harry shall not tell 
on himself. You will have to prove it.” 

“Wife, this is foolish; Harry knows 
he stole the apples and we can settle 
this right here in the family without 
the whole neighborhood being called in. 
There is no use branding our boy a 
thief.” 

“Are you sure it will be constitu- 
tional?” said the wife, with a twinkle 
in her eye. 
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SSOCIATE Justice Charles B. Letton 
of the Supreme Court of Nebraska, 
in a paper recently presented to the 
Nebraska State Bar Association, dis- 
cusses with helpful moderation the 
problems of law reform in that state. 
The common criticisms against the 
courts are taken up one by one, and 
suggestions are offered for cautious 
constructive reforms in practice as 
regards continuances, system of special 
verdicts and appellate procedure. We 
quote the portions of the paper which 
deal with challenges and with the powers 
of judges, because the object-lesson of 
the Crippen case has shown our Ameri- 
can methods to be notably defective 
in these important respects. The sug- 
gestions would not apply to the state of 
Nebraska alone, but may be of general 
application: 

“Challenges for Cause. The problem 
of elimination to procure twelve im- 
partial men is a difficult one. In these 
days of popular education the daily 
and weekly newspaper is in the hands 
of almost every person who can read 
the language of the country, and on 


this account it is practically impossible 
in criminal cases of any importance: to 
find a man of ordinary intelligence who 
has not read newspaper accounts of the 
occurrence and who has not formed 
more or less of an opinion or impression 
from his reading. Most men are not 
sufficiently nice in the exact shade of 
the meaning of words to discriminate 
with a lawyer’s refinement between 
the words ‘impression’ and ‘opinion.’ 
While counsel for defendant seizes upon 
every ‘impression’ of the juror as an 
‘opinion,’ the counsel for the state on 
his part seeks to reduce each ‘opinion’ to 
a mere ‘impression’ and usually the court 
by asking leading questions endeavors 
to settle the matter by eliciting from 
the juror assent to the statutory formula 
that ‘he feels able, notwithstanding 
such impression or opinion, to render 
an impartial verdict upon the law and 
the evidence.’ The endeavor to force 
the description of the condition of 
jurors’ minds into a set formula of words, 
a kind of Procrustean bed, to define 
opinions as ‘fixed’ or ‘hypothetical,’ 
or impressions as slight or deep, usually 
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is of little benefit in ascertaining the 
crucial fact whether or not the mind of 
the juror is open to the truth, or whether 
his mind is in such condition of prejudice 
against the accused that he cannot dis- 
passionately consider the facts. The 
fault has not been with the statutes of 
Nebraska. They are liberal enough 
in this respect. Perhaps it is open to 
doubt whether the earlier decisions in 
this state gave enough weight to the 
conclusions of the trial judge in passing 
upon the qualifications of a proposed 
juror, but in the cases of Ward v. State, 
58 Neb. 719, and Jahnke v. State, 68 
Neb. 154, a reasonable and practical 
doctrine was announced. More regard 
has in later years been paid to the 
immense advantage that the observa- 
tion of the juror during the examination 
gives the trial judge. Often it is not 
the spoken word but the whole de- 
meanor that reveals prejudice or shows 
the lack of it, and this a reviewing 
court cannot see. If a judge is strong 
enough to hold his head in times of public 
clamor, justice will seldom miscarry, 
either on the side of the accused or 
state, on account of the retention of a 
juror whom he believes to be dis- 
interested and honest, even though the 
juror is frank enough to say he has 
formed an opinion from newspapers 
or from rumor. 

“Peremptory Challenges. In my judg- 
ment the state and society in general 
are severely handicapped as the law 
now stands regarding peremptory chal- 
lenges in criminal cases. As a general 
tule better qualified jurors are to be 
found among the men selected by the 
county board and serving upon the 
tegular panel than among talesmen 
called to fill the panel. I have often 
seen a jury panel made up of citizens 
of good standing peremptorily chal- 
lenged out of the jury box by astute 
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counsel for defense, apparently actuated 
by two motives, first, the chance of 
getting a talesman favorable to the 
defendant, and second, for the purpose 
of complying with the rule that before 
complaint can be made of error in the 
retention of a juror challenged for 
cause, the peremptory challenges must 
first be exhausted. Originally at trials 
of commoners the King’s right of per- 
emptory challenge was unlimited. To 
balance this the accused was afterward, 
in treason and felony cases, allowed 
thirty-five, then twenty challenges, then 
it was changed again to thirty-five. 
But nobles were allowed no peremptory 
challenges. They were tried by their 
peers who each gave judgment as to 
the fact.' At present, in England, a 
defendant in a felony case is allowed 
twenty peremptory challenges, in mis- 
demeanor none is allowed him. The 
Crown has no peremptory challenges 
(but may challenge as the names are 
called over, and is not beund to show 
the cause of challenge until the panel is 
gone through). The number of chal- 
lenges has always been held subject 
to change as Parliament saw fit to 
meet the need of the times. I know 
no sound reason either in law or morals 
why the limitation of the state’s per- 
emptory challenge to three jurors and 
the defendant’s to six would not as 
amply preserve the rights of the accused 
as the present disparity of giving the 
accused six, eight or sixteen peremptory 
challenges to the state’s three or six. 
But if the powers of the judge were 
increased there might be no necessity 
for such a change. 

“Powers of Judge in Jury Trials. 
Perhaps the greatest defect in the 
present method of trial by jury is the 
unreasonable limitation placed upon 
the powers of the judge. By some 

1Coke, Littleton, 156 b. 
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strange method of reasoning the con- 
clusion seems to have been reached 
that whereas in all trials involving 
equitable principles a judge may safely 
be entrusted to consider and weigh 
the evidence for the purpose of arriving 
at the truth, and may also be entrusted 
with the application of the law to the 
facts and the decision of the case, 
still, when the same judge presides 
over a jury trial, he becomes unsafe and 
untrustworthy, and any power of 
direction given to him over the de- 
liberations of the jury other than the 
bald statement of abstract propositions 
of law would poison the very springs 
of justice and contaminate the sacred 
precincts of the jury-room. As a rule 
the interests involved in actions before 
a judge sitting as a court of equity are 
vastly more momentous in a property 
sense than those tried before a jury. 
In the one class of cases the trial judge 
is presumed to be governed by pure 
motives and to be capable of rendering 
proper judgment; in the other it seems 
to be presumed that he is unfit to use 
his trained faculties of observation, 
discrimination and comparison in aiding 
the jury to arrive at the truth from a 
consideration of the facts. This anomaly 
does not exist in the federal courts nor 
in the courts of England. There the 
presiding judge sums up the whole case 
and the evidence to the jury, gives his 
direction on the matters in issue and 
on the points of law applicable to these 
matters, and may give his opinion in 
such matters. He may also comment 
on failure of defendant to testify if he 
thinks right.2 It may be seriously 
questioned whether the ‘trial by jury’ 
which is sought to be preserved to us by 
our constitutions and Bills of Rights, 
now exists or has been preserved for 


3Halsbury, “Laws of England,” 369. 


us; for trial by a jury in a court pre- 
sided over by a partially muzzled judge 
uttering abstract propositions of law 
and set formulas like a phonograph 
is a very different thing from a common 
law trial with the judge aiding and 
assisting the jury to arrive at the right 
conclusion upon the facts, and pointing 
out to them the proper principles of 
law to be applied to the facts thus 
ascertained. 

“I have made some effort to trace 
the history of the early legislation in 
the various states which took away 
these important common law functions 
of trial judges, but found the task took 
more time than I could spare. An 
interesting field here lies open for in- 
vestigation by the student of legal 
history. To sum up, either the judge 
should be left more free in his charge 
to the jury or the number of peremptory 
challenges should be more nearly bal- 
anced. Judge Taft, William Dudley 
Foulke and others recommend both 
of these changes. It is possible that 
the class distinctions and social con- 
ditions in England, which narrow the 
field from which judges are selected to 
a choice few, and the manner of selec- 
tion, have the effect to raise the standard 
of ability, so that greater power may 
with safety be entrusted to trial judges 
there than here. However this may be, 
I would prefer for the present at least 
to limit somewhat the number of 
peremptory challenges rather than to 
extend the power of the court in criminal 
cases. Even in England, the Maybrick 
trial and the Beck case were notorious 
examples of mal-administration of crimi- 
nallaw. But in civil cases I think more 
power of direction should be given the 
judge, and if this proves a wise change 
then I would extend it to criminal 
trials as well.” 
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FISHER’S MAITLAND 
Frederick William Maitland, Downing Professor 
of the Laws of England: A Biographical Sketch. 
By H. A. L. Fisher. G. P. Putnam’s Sons, New 
York; Cambridge University Press. Pp. 179. ($1.65 
net; 5s. net.) 
HE late Professor Maitland is per- 
haps to be regarded the moving 
spirit of the nineteenth century, with 
respect to research in the field of Eng- 
lish legal history, for in this direction he 
went far beyond any previous historian 
of legal or political institutions, like 
Stubbs or Freeman, and his work was 
so truly an original and creative force 
that it must long continue to supply an 
inspiration not wholly unlike that exer- 
cised by the founder of a new school. 
The writer of this delightful biography, 
though not a lawyer, is a man of philo- 
sophic insight and historical learning, 
fully capable of appreciating the sig- 
nificance of Maitland’s work and the 
rank which it will assign him among 
English historians. The book presents 
the inner workings of Maitland’s mind, 
and it is a biography in the highest sense 
of the word, that is to say, in the sense 
of a portrayal of a man’s intellectual 
and moral life. Maitland’s aspirations, 
his enthusiasms, his renunciations and 
his openmindedness are clearly revealed, 
and we may see the steady and impres- 
sive advance of that procession of dis- 
coveries which started from the awaken- 
ing of a heroic ambition, during that 
memorable interview in which Vino- 
gradoff first suggested to the young 
Cambridge scholar the wealth of un- 
explored treasures which lay mouldering 
in undeciphered and uncopied mediaeval 
parchments. Thus it is that the inner 
life of Maitland is uncovered, with some- 
thing of Maitland’s own vividness of 
description. 
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But the charm of the biography is its 
presentation not only of the mind, but 
of the man. Not only Maitland’s ideals, 
but his friendships, his kindness and his 
humor are exhibited, and this is done 
largely by offering a judicious abundance 
of his personal letters, not one of which 
could well have been omitted. The 
essay is full of sane, discriminating appre- 
ciation of a great scholar, who has done 
perhaps more than any one else to break 
down the unnatural barrier between 
history and law, and to demonstrate the 
interdependence of the community and 
its legal institutions. 


POPULAR LAW-MAKING 
Popular Law-Making: A Study of the Origin, 
History and Present Tendencies of Law-Making 
by Statute. By Frederic Jesup Stimson. Charles 
Scribner’s Sons, New York. Pp. xii + 390. ($2.50.) 
O use the author’s own words, his 
work is “‘not one for lawyers alone; 
it seeks to cover both what has been ac- 
complished by law-making in the past, 
and what is now being adopted or even 
proposed; the history of statutes of 
legislation by the people as distinct from 
‘judge-made’ law; how far legislatures 
can cure the evils that confront the state 
or the individual, and what the future 
of American legislation is likely to be.” 
The author is especially qualified to 
write on his chosen subject, as is proved 
by the books he has already written on 
similar subjects. In 1886, he wrote 
“American Statute Law,” an analytical 
and compared digest of the constitu- 
tions and civil public statutes of all the 
states and territories relating to persons 
and property. This was followed, in 
1892, by a second volume relating to 
general, business and private corpora- 
tions. In 1908 he wrote “The Law of 
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the Federal and State Constitutions of 
the United States” and ‘The American 
Constitution.” 

The title, “Popular Law-Making,”’ the 
author construes as ‘“‘statute-making, 
the spirit of statutes we have made, that 
we are making, and that we are likely 
to make.” 

When anyone thinks that anything is 

wrong nowadays, he tries to get a new 
law passed, not stopping to learn if 
there are any laws already. Regardless 
of proper form, he sometimes succeeds 
in getting his law passed, but so full of 
contradictions, and occasionally of bad 
grammar and spelling, that it would be 
impossible to print it and make any 
sense. 
The first five of the twenty chapters 
of this book are historical, covering the 
English idea of law; early English legis- 
lation and Magna Carta; re-establish- 
ment of Anglo-Saxon law; early labor 
legislation and laws against restraint 
of trade and trusts; and other legislation 
in mediaeval England. Practically the 
whole of the remainder is an historical 
and comparative view of American legis- 
lation on property rights, regulation of 
rates and prices, trusts and monopolies, 
corporations, labor laws, combinations 
in labor matters, military and mob law, 
political rights, individual rights, per- 
sonal and social rights, marriage and 
divorce, criminal law and police, and 
governmental functions. 

Freak legislation, so-called, is brought 
out prominently, not in ridicule, but to 
emphasize the remedy proposed in the 
final chapter. 

“When our forefathers met in national 
convention to adopt a constitution, one 
of the first things they did was to 
appoint a ‘Committee on Style,’ a com- 
mittee that does not now exist in any 
American legislature.” The author de- 
plores the lack of uniformity in our 
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laws. He calls attention to the need 
of parliamentary draftsmen. Fortu- 
nately a long step forward has already 
been taken by the formation of Legis- 
lative Reference Sections in connection 
with many of our state libraries, follow- 
ing, in a measure, the idea as first 
developed in Wisconsin. It is rumored 
that a movement is on foot to organize 
a bureau, to be supported by private 
enterprise, to carry on this same work. 

The author points out that ‘not only 
our office-holders, but we ourselves, are 
born, labor, inherit, possess, marry, de- 
vise and combine, under a perpetual 
plebiscitum, referendum and _ recall,” 
and hopes that he has made some sug- 
gestions which will awaken an interest 
in the importance of his subject. 

Would that every legislator could put 
aside self-interest, would cease to play 
the political game, and, before taking his 
office, be compelled not only to read but 
to study “Popular Law-Making,” then 
would the evils attending present statute- 
making practically disappear and we 
would learn at once ‘‘what is the law.” 


THE LAWYER’S OBLIGATIONS 


Ethical Obligations of the Lawyer. By Gleason 
L. Archer, Dean of the Suffolk School of Law, 
Boston, author of Law Office and Court Procedure. 
Little, Brown & Co., Boston. Pp. 367. ($3 net.) 

T THIS time when the various asso- 
ciations of the Bar through the 
country are devoting a great deal of 
time and care to preparation and dis- 
cussion of codes of ethics for lawyers 
any thorough and scholarly treatise on 
the subject would be very welcome. In 
the author’s own preface to the present 
work we find the following compli- 
mentary estimate of the scope of the 
book :— 


This volume enters into every question of 
professional deportment that can ordinarily 
confront the lawyer. It does not lay down 
platitudes and commands without the reasons 
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therefor, but discusses each proposition, pointing 
out the why and wherefore of the rule. It is 
practical. It enters into details. It takes up 
each detail concretely and solves it, instead of 
passing it over with a flourish of general language 
that means nothing definite to the reader. 


A careful reading of the book shows 
that it falls far short of the really im- 
possible scope that the author promises. 
Moreover, it contains much that seems 
entirely out of place in a book on ethical 
obligations and some things that seem 
to us absolutely incorrect. On page 36 
we are told that one of the duties that 
distinguishes a lawyer from a layman is 
the duty not to disclose confidential 
communications from those with whom 
he has business dealings. Heretofore 
we always supposed laymen and lawyers 
were alike as to this duty. On page 53 
the lawyer is advised to have law books 
in his office, and if he should be so young 
and poor as to be unable to buy standard 
works, he is advised that “‘fillers’”’ con- 
sisting of his state’s old session laws, 
may often be obtained for little or 
nothing. The author’s ethical concep- 
tion of such practice is that ‘‘Law books 
are all alike to the ordinary client, so far 
as his estimate of value is concerned.” 
Perhaps the most striking proposition 
to be found in this book on ethics is 
that ‘leaving the office door ajar is a 
commendable practice,’’ lest the unwary 
client might otherwise chance into the 
office across the hall. That doctrine is 
elaborated on pages 56 and 57. 

The chapters on ‘The Lawyer in 
Business,”’ and “Liabilities of a Lawyer 
to his Client,” have nothing to do with 
ethical obligations, and the chapter on 
“Disbarments and Suspension”’ is a very 
incomplete and inadequate statement. 

As a whole, the book is a mixture of 
ethics, ordinary expediency and advice 
to young lawyers. There is today a 
considerable quantity of literature upon 
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the subject of legal ethics, some of it 
by our judges and some by such re- 
nowned authorities as Bentham, Pol- 
lock and Sharswood. But our author 
does not refer to any authorities except- 
ing Hoffman’s Resolutions and the Code 
adopted by the American Bar Associa- 
tion. The book may be of interest and 
help to the young man who is just leav- 
ing the law school, but even there the 
value of the work is seriously marred by 
its continual mixing of ethics and ex- 
pediency. 


WALKER’S SHERMAN LAW 

History of the Sherman Law of the United States 
of America. By Albert H. Walker, of the New York 
bar. Albert H. Walker, New York. Pp. xiii, 312. 
($2.) 

HE purpose and scope of Mr. 
Walker’s little book on the Sher- 

man anti-trust law are well stated by the 
author in his preface, where he says:— 

“The Sherman Law is a Magna Carta 
among the Statutes of the United States. 
And this history of that law has been 
written to condense, upon three hun- 
dred and twelve pages, the light relevant 
thereto, which was originally diffused 
through some thousands of pages of 
speeches of statesmen and of decisions 
and opinions of judges.” 

It is quite plain from a reading of 
the book that the author has gone over 
a great mass of Congressional Records, 
lawyers’ briefs and judicial opinions for 
his material. All this he has carefully 
analyzed and condensed and put in 
concise, readable and logical form. The 
history starts with an account of the 
original proposal of an anti-trust act 
by Senator Sherman, the Judiciary Com- 
mittee’s offer of a substitute bill drawn 
by Senator Hoar and its final passage 
in the form offered by the Committee. 
Then the author takes the act itself and 
analyzes it clause for clause with espe- 
cial reference to the discussions in Con- 
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gress regarding it. After that comes a 
consideration of the decisions of the 
courts, arranged by Presidential admin- 
istrations. 

Up to the time of Mr. Roosevelt the 
author is able to take up every decision 
whether raised by the government or 
by private parties. In all there were 
only some forty cases. But after Roose- 
velt’s coming into the Presidency the 
cases were so numerous that it was not 
feasible in this short work to take up 
any but the more important decisions 
on those involving new points. 

The book will be of principal interest 
and value to the great mass of lawyers 
and laymen who have not made a close 
study of the statute or the decisions 
upon it. Those men know the present 
importance of the Sherman anti-trust 
act, but they have a slightly vague im- 
pression as to its terms, its scope and its 
interpretations. The present work gives 
us a concise but complete statement of 
the law and its passage and its meaning. 
It is so condensed that even the busy 
man can afford to read it all, and yet 
it is not too condensed to cover its whole 
subject well. Moreover, the well- 
rounded view of the whole statute and 
its meaning which this book gives us, 
should be very helpful as a basis or 
foundation from which to study any 
special features of the enactment, or its 
application to any special or novel set 
of facts. 


HUBBELL’S LEGAL DIRECTORY 


Hubbell’s Legal Directory for Lawyers and Busi- 
ness Men. Forty-first year, 1911. Hubbell Pub- 
lishing Co., New York. Pp. 1479+ 439 ($5.35 
delivered.) 

HIS standard directory continues 
gradually to grow in size with the 
business growth of each succeeding year. 
The new volume differs little from pre- 
decessors in general appearance, but 
the text has been thoroughly revised 
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to date, the synopsis of laws of the 
various states retaining its practical 
value for purposes of convenient refer- 
ence. 

The work abounds in information of 
use to the practitioner in every part of 
the country, in the form of court cal- 
endars for 1911, instructions for taking 
depositions and the execution and ac- 
knowledgment of deeds, synopsis of the 
patent laws and laws concerning the 
federal jurisdiction and practice, lists 
of leading attorneys in over four thou- 
sand cities and towns, of prominent banks 
and bankers, United States Consuls, etc. 


NOTES 


The Virginia State Bar Association departed 
from the usual custom last year and held its 
twenty-second annual meeting in conjunction 
with the Bar Association of Maryland, at Hot 
Springs, Va., July 26, 27 and 28. The report of 
the former contains among others these papers 
read before both Associations meeting jointly: 
“Grotius, and the Movement for International 
Peace,” by R. Walton Moore, president of the 
Virginia association; ‘‘How far the United States 
Supreme Court may be taken as a model for an 
International Court of Arbitral Justice,’’ by Hon. 
A. J. Montague. 

Frederick V. Holman, Esq., president of the 
Oregon Bar Association, in his annual address 
delivered last November, took for his subject, 
“Some Instances of Unsatisfactory Results under 
Initiative Amendments of the Oregon Constitu- 
tion.’’ This address, now issued in pamphlet form, 
is an able and important document. Mr. Holman 
concludes with the remark: “‘I have endeavored 
in this address to show the danger and imprac- 
ticability of the people making radical changes in a 
state constitution without considering, and in con- 
travention of, the history, the principles and the 
fundamental law of a republican form of govern- 
ment, and in opposition to the traditions and to the 
genius of our institutions.” 

Charles A. Boston, Esq., of the New York bar, 
delivered an address last October on the Proposed 
Code of Professional Ethics of the New York County 
Lawyers’ Association, at the request of that body, 
and the address was printed in December in accord- 
ance with a vote of the Association. The proposed 
code is very short, designed, as Mr. Boston appro- 
priately says, ‘‘to be a guide to those who need in- 
struction, a warning to those who may need rebuke, 
and the basis for a healthy and uplifting sentiment 
which will improve the practice at the bar through 
the general recognition of undisputed principals.” 
Canon 10 was one of the subjects which gave rise 
to most controversy in the Association, and Mr. 
Boston suggests that this canon should read as 
follows: ‘‘He should counsel and maintain only 
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such actions, proceedings and defenses as appear 
to him to be just and legal or legally debatable; for 
the security and preservation of individual rights 
secured by the constitution or laws, he may defend 
on a prosecution for crime one whom he believes to 
be guilty of the offense charged. Even though ap- 

of the guilt of the accused, the lawyer is 
bound in the case of a trial to insure a fair trial and 
to prevent conviction, save pursuant to the law in 
that case made and provided.” 


BOOKS RECEIVED 


ECEIPT of the following new books is ac- 
knowledged :— 


The Conservation of Natural Resources in the 
United States. By Charles Richard Van Hise. 
Macmillan Co., New York. Pp. xiv, 379+ 21 
(appendices) + 11 (index). ($2.) 

The Early Courts of Pennsylvania. By William 
H. Loyd of the Philadelphia bar, Gowen Fellow in 
the Law School of the University of Pennsylvania. 
Boston Book Co., Boston. Pp. 273 + 14 (appendix 
and index). ($3.50.) 

A Treatise on the Law of Trusts and Trustees. 
By Jairus Ware Perry. Sixth edition, revised and 
enlarged by Edwin A. Howes, Jr. Little, Brown & 
Co., Boston. V. 1, pp. clxvii (contents and table 
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of cases) + 774; v. 2, pp. xviii, 739 + 128 (index). 
($13 net.) 

The Principles of International Law. By T. J. 
Lawrence, M.A., LL.D., Member of the Institute 
of International Law, Honorary Fellow of Downing 
College, Cambridge, Sometime Professor of Inter- 
national Law in the University of Chicago. 4th 
edition. D. C. Heath & Co., Boston. Pp. xxi, 
732 + 13 (index). ($3.) 

The American Commonwealth. By James Bryce. 
New edition, completely revised throughout, with 
additional chapters. V. 1, The National Govern- 
ments; The State Governments. V. 2, The Party 
System; Public Opinion; Illustrations and Reflec- 
tions; Social Institutions. Macmillan Co., New 
York. V. 1, p. xv, 679+ 62 (appendix); v. 2, 
pp. vii, 933 + 5 (appendix) + 22 (index). ($4.) 

A Law Dictionary; containing definitions of the 
terms and phrases of American and English juris- 
prudence, ancient and modern, and including the 
principal terms of international, constitutional, 
ecclesiastical and commercial law, and medical 
jurisprudence, with a collection of legal maxims, 
numerous select titles from the Roman, modern 
Civil, Scotch, French, Spanish and Mexican law, 
and other foreign systems, and a table of abbrevia- 
tions. By Henry Campbell Black, M.A. 2d edi- 
tion. West Publishing Co., St. Paul. Pp. vi + 1238 
+ 76 (appendix). ($6.) 
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Articles on Topics of Legal Science 
and Related Subjects 


Administrators and Executors. ‘Power of 


Personal Representative to Continue Decedent's . 


Business.” By Theodore F. C. Demarest. 23 
Bench and Bar 96 (Dec.). 

The first instalment of a study of the law of 
New York on this subject. 

Bankruptcy. ‘Proof of Unmatured Claims 
in Bankruptcy.” By Garrard Glenn. 10 Colum- 
bia Law Review 709 (Dec.). 

A cogent argument for the amendment of the 
National Bankruptcy Act so as to be similar to 
the present English statute in regard to un- 
matured claims. ‘“‘Lord Hardwicke declared, over 
a century ago, that the privilege of creditors to 

rove against the bankrupt’s estate ought to be 
co-extensive and commensurate’ with the privi- 
lege of the bankrupt to a discharge from his 

ts.”” 


Basis of Law. See Government. 

Claims against the Government. ‘The 
Element of Tort as Affecting the Legal Liability 
of the United States.” By Charles C. Binney. 
20 Yale Law Journal 95 (Dec.). 


“It may therefore now be regarded as settled 
that in the case of claims ‘founded upon the Con- 
stitution of the United States, or any law of 
Congress, or upon any regulation of an Execu- 
tive Department,’ the element of tort, even if 

resent, does not prevent the court from taking 
urisdiction. ... This doctrine has not yet 

n applied to suits on patents, but there is 
no reason why this should not be done.” 


Copyright. ‘The Position of Fine Art in the 


New Copyright Bill.” By M. H. Spielmann. 
Fortnightly Review, v. 88, p. 1047 (Dec.). 


“The bill on broad lines is to be welcomed,” 
but this critic finds it not free from objections; 
for example, the architect has more to lose than 
to gain, and the picture dealer is badly hit. 

“The New Copyright Bill.” By Harold Hardy. 
130 Law Times 121 (Dec. 10). 

A satisfactory summary of its provisions, 
embodying some criticisms. 

Corporations. ‘“Impolicy of Modern Deci- 
sion and Statute Making Corporations Indict- 
able and the Confusion in Morals thus Created.” 
By N. C. Collier. 71 Central Law Journal 421 
(Dec. 16). 
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“It may be that in such offenses as nuisance, 
whether by nonfeasance or misfeasance, it is 
better that a corporation should be proceeded 
against directly, but it seems to me that we will 
come tly nearer to reducing corporate criminal 
violation when we get back to the common-law 
theory, and more convincing will be the thought 
that nobody can authorize anybody or anything to 
commit a crime. Then all agents of corpora- 
tions will be like agents of individuals. If they 
violate law there will be no force or power to 
stand between them and its vindication.” 

“The Practical Features of Corporate Organi- 
zation and Management.” By Adrian H. Joline. 
10 Phi Delta Phi Brief 201 (Jan.). 


“The creation of corporations and the pre- 
liminary issue of their securities ought not to be 
devolved upon what are known as dummies. 
It is almost a rule that in the organization of 
companies, the requirements of the law are 
technically complied with by conducting the 
initial proceedings with boards composed of 
clerks. The reason for this is not, I think, any 
desire on the part of the real promoters to avoid 
any statutory liability, but only the natural dis- 
like of men of large affairs to be bored by what 
they regard as mere legal formalities. They 
make their business plans and turn them over 
to their lawyers so that all legal requirements 
may be observed. But, in my view, it would be 
far better if these gentlemen gave their personal 
attention to the initiatory details and realized 
that the statutes regulating the creation of cor- 
porations, in spirit at least, call for an intelligent 
exercise of judgment on the part of the organ- 
izers and not the simply mechanical action of a 
few subordinates who only do what the lawyers 
tell them to do.” 

See Federal and State Powers. 

Criminal Law. “Statutory Abolition of the 
Defense of Insanity in Criminal Cases.’”’ By 
John R. Rood. 9 Michigan Law Review 126 
(Dec.). 

The author is in sympathy with the recent 
recommendation of the New York State Bar 
Association that the defense of insanity be 
abolished. A statute of the state of Washington 
has been held unconstitutional on the ground 
that it violated the provisions of the state con- 
stitution that ‘No person shall be deprived of 
life, liberty or property without due process of 
law,” and “The right of trial by jury shall 
remain inviolate.’’ This decision was rendered 
in the case of State v. Strasburg, 110 Pac. 1020. 
The writer subjects this decision to an impartial 
and extended criticism. He believes the judg- 
ment, which was rendered last September, to 
have been unsound, and thinks the statute in 
question perfectly constitutional. 

“Criminal Conspiracy Needing Overt Act to 
Make it Indictable.” By N. C. Collier. 71 
Central Law Journal 387 (Dec. 2). 

“A man who conspires with another is as 
morally guilty under the statutory as the com- 
mon-law rule of conspiracy. He sets in motion 
a wrong as much in one case as the other, and 
his responsibility for consequences should be as 
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severe in one case as the other. When Jud 


Wood evolved the locus penitentie idea, he 
applied it to an inchoate offense. When Judge 
Sanborn extended it, he wiped out a completed 
offense, and, thereby, seems to have created a 
= ,opposed to that recognized by the common 
aw.” 


See Corporations. 


Criminal Procedure. ‘Criminal Procedure 
in England.” By Prof. John D. Lawson and 
Prof. Edwin R. Keedy. 1 Journal of Criminal] 
Law and Criminology 748 (Jan.). 


The second part of their report to the Ameri- 
can Institute of Criminal Law and Criminology 
(see 23 Green Bag 36). The detailed account of 
the English system is continued, with reference 
to attitude of counsel in trials, general comments 
of counsel, functions and attitude of trial judge, 
summing up by trial judge, legal aid for poor 
prisoners, prisoner at trial, functions of police, 
jury and their verdict, expedition, the Court of 
Criminal Appeal, criminal appeals in general, 
rules of court and uniformity of sentence. The 
authors conclude their descriptive report with 
these highly important recommendations:— 

“1. All objections to the indictment should 
be made before evidence is heard, and errors in 
matter of form amended at once. 

“2. The prosecuting attorney and counsel for 
the defense should before trial consider and dis- 
cuss the qualifications of the individual members 
of the jury panel and agree to the dismissal of 
any one clearly incompetent to be a juror. 


“3. The voir dire should be limited to the 
asking of questions strongly tending to show 
incompetency or bias in the present trial. 

“4, All prisoners on trial upon indictment, 
who are unable to employ counsel, should be 
furnished with legal assistance throughout the 
trial, including the arraignment. 

“5. The prosecuting attorney, instead of 
being a partisan, should investigate the case 
from a non-partisan standpoint and should make 
an impartial presentation of the evidence to the 
jury. 

“6. The fee system, wherever it exists, for 
the compensation of prosecuting attorneys, 
should be abolished. 

“7, Counsel for the prisoner should defend 
him by endeavoring to disprove his guilt, and 
never by injecting error into the record. 

“8. The trial judge should not be a mere pre 
siding officer, but should take an active and 
controlling part in the trial. He should restrict 
counsel to the asking of relevant questions. He 
should promptly overrule and discourage techni- 
cal objections. He should never permit counsel 
to intimidate or improperly to confuse a witness. 
He should sum up the evidence to the jury and 
direct them as to the law applicable thereto. 

“9, New trials should never be granted for 
technical errors, but only to prevent miscarriage 
of justice. 

“10. Prosecutions for minor offenses, where 
the accused is not likely to evade the hearing, 
should be begun by summons, as in civil cases.’ 
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“Public Defense in Criminal Trials.” By Prof. 
Maurice Parmelee, University of Missouri. 1 
Journal of Criminal Law and Criminology 735 


(Jan.). 

A striking paper, as may be seen from this 
extract: ‘“‘The logical sequel to public defense 
would, I believe, be free civil justice; that is to 
say, the employment of attorneys by the public 
for the pleading and defense of civil cases. 
There is no more equality before the law for 
rich and poor in the civil courts than there is in 
the criminal court, for the possibility of winning 
his case, however much in the right he may be, 
for the plaintiff or defendant in a civil suit, 
depends very largely upon his ability to secure 
efficient counsel. There will not be justice for 
all until both criminal and civil procedure is 
made free.” 


“Reform of Criminal Procedure.’”’ By M. C. 
Sloss, Justice of California Supreme Court: 
1 Journal of Criminal Law and Criminology 705 
(Jan.). 

“I believe the constitution should be so 
amended as to give the higher courts power, in 
criminal appeals, to review questions of fact 
as well as of law, to the extent necessary to 
determine whether or not any error of law, or 
any omission, has, in the judgment of the court, 
worked a substantial injustice to the appellant. 
If it is found that no such injustice has been 
done, the conviction should stand... . 

“The three-fourths rule has the great advan- 
tage of permitting a verdict, notwithstanding the 
opposition of one or two stubborn or corrupt 
men who may have gotten into the jury box. 
I see no reason why this rule should not work 
equally well in criminal cases. .. . 

“If, in any situation outside of acourtroom, a 
person is accused of wrongdoing, the first thought 
of the accused is to demand an explanation of 
the circumstances which have created suspicion. 
If such explanation is refused the natural infer- 
ence is that of guilt. Why should not the 
mental processes that influence thought and 
action in other relations of life have weight in 
criminal trials?’”’ 


Diplomacy. ‘American Influence on Japan- 
ese Diplomacy.’’ By Masujiro Honda. Editorial 
Review, v. 3, p. 1229 (Dec.). 

The first of a series of three articles, this one 
covering the period from the opening of the 
country to the overthrow of the feudal govern- 
ment. 

Employer’s Liability. See Workmen’s Com- 
pensation. 

Evidence. 


Expert Testimony. ‘Needed Reforms in the 
Law of Expert Testimony.” By E. F. McDer- 
mott. 1 Journal of Criminal Law and Criminology 
698 (Jan.). 

“It seems to me clear that the legislature has 
the power (1) to regulate the selection or calling 
of experts or opinion-witnesses and (2) to regulate 
their compensation. . . . As litigants with most 
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money at their command may get the greatest 
number of experts and the most expensive ex- 
perts, the court should have the right: (1) to 
prescribe a list of eligible men; (2) to limit the 
number to be called, and (3) to fix the compensa- 
tion. No witness in any case should have a 
contingent fee.” 


Federal and State Powers. ‘‘Powers of Regu- 
lation Vested in Congress.’”” By Max Pam. 24 
Harvard Law Review 77 (Dec.). 


This article will be found to contain an able 
argument for federal incorporation, the subject 
being viewed in the light of recent decisions of 
the United States Supreme Court. 


Freedom of Speech. “Criticism of Courts by 
Lawyers and Laymen.”’ By W. J. Fitzpatrick. 
10 Phi Delta Phi Brief 187 (Jan.). 


“It is the well-known duty of every citizen, 
regardless of his calling or profession, to aid the 
courts in the administration of justice, and de- 
fend the courts in the fearless performance of 
their duty.” 


Government. ‘Law and Force.” By W. G. 
Hastings. 10 Columbia Law Review 740 (Dec.). 


Delightfully stimulating, though hardly any 
argument is needed to prove that Korkunov is 
right and Tolstoi is wrong, as to whether the 
law is or is not founded on force. Mr. Hastings 
quotes Korkunov:— 

“Inadmissible is the law which is supported 
completely and exclusively by constraint alone; 
inadmissible a state of things where no one fulfils 
voluntarily his juridical duty, where it is neces- 
sary to constrain everybody to obedience of the 
law. It is inadmissible because what power is 
there to be charged in such case with exercising 
the right of constraint?” 

The writer adds:— 

“Constraint of some sort is inevitably asso- 
ciated with human laws: but is it wholly, or 
predominantly, or, necessarily, in any degree, a 
merely physical constraint? ... It may be 
granted that uniformity of social action will be 
enforced more or less thoroughly by the same 
forces which first inaugurated the establishment 
of that uniformity and that force is among those 
means. But it is not the only, nor by any means 
the strongest, one at the command of the social 
body, and it is nothing less than a libel upon its 
rules to make their connection with brute force 
the test or basis of their validity. 

“It is a libel also upon the human nature which 
in all ages and climes has required that brute 
force, if it must be used by the body politic for 
purposes of self-preservation, shall at least 
be subjected to the rules of law.” 


“Judicial Legislative Estoppel.”” By R. Mason 
Lisle. 22 Yale Law Journal 110 (Dec.). 


If a corporation adopts amendments to its 
charter which are not authorized and in pursu- 
ance of such amendments enters into contracts, 
the court, if it carelessly upholds such con- 
tracts instead of declaring them wltra vires, is 
estopped from future denial of the power of the 
corporation to negotiate similar contracts. This 
is what the writer means by judicial legislative 
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estoppel. Instances of such defeat of the legis- 
lative intention have been rare, but there always 
is the danger that a judicial slip may make the 
corporation superior to the legislature which 
created it. 

“Legislative Powers that may not be Dele- 
gated.” By Chief Justice James B. Whitfield, 
Supreme Court of Florida. 20 Yale Law Journal 
87 (Dec.). 

“The legislature may not delegate the general 
law-making power and other specific powers that 
are by the constitution vested exclusively in the 
legislature. Power to determine primarily the 
subjects, character and extent of governmental 
regulations or burdens, or to enact or to amend 
a law, or to change the rules of law, or to declare 
what the law shall be, or to exercise an unre- 
stricted discretion in applying a law, or to 
create an office, may not be delegated by the 
legislature.” 

Great Britain. 
“Britannicus.” 
p. 99 (Jan.). 

An extremely interesting statement of present 
political issues and or in England, 
written possibly from a Liberal point of view, 
but with no little detachment and insight into 
the inner meanings of the situation. 

“The Question of the House of Lords.” By 
W. S. Lilly. Nineteenth Century, v. 68, p. 1011 
(Dec.). 

An article the writer of which endeavors to 
support the reform of the House of Lords, 
which he earnestly advocates with reference to 
the theories of Aristotle and Kant. 

“The Crisis in Great Britain.’”” By Sydney 
Brooks. Independent, v. 69, p. 1312 (Dec.). 

A short, clear statement of the issues now 
before the country, by one of the best known 
English publicists. 

“Is there a Conservative Party?” By J. A. R. 
Marriott. Nineteenth Century, v. 68, p. 1134 
(Dec.). 

A strong and able paper in defence of the Con- 
servative party from the insinuation that it is 
today ‘‘an organized hypocrisy.” 

“Home Rule: A Live Issue.’”” By An Outsider. 
Fortnightly Review, v. 88, p. 1027 (Dec.). 

An informing argument in favor of Home Rule, 
published in a Unionist magazine. 

See also Federal and State Powers. For Sepa- 
ration of Powers, see Legal History, and also p. 
76 supra. 

Insanity. See Criminal Law. 

Insurance. ‘The Meaning of Fire in an Insur- 
ance Policy against Loss or Damage by Fire.” 
By Edwin H. Abbot, Jr. 24 Harvard Law Review, 
119 (Dec.). 

A complete recapitulation of the law, sus- 
tained by a full review of authorities. 

Interstate Commerce. See Federal and State 
Powers, Railway Rates. 


“The British Elections.” By 
North American Review, v. 193, 


Juries. ‘‘The Jury System of Cook County, 
Illinois.’’ Carl A. Ross. 5 Illinois Law Review 283 
(Dec.). 

Legal Education. ‘The Place of English 
Legal History in the Education of English Law. 
yers.”” By W. S. Holdsworth. 10 Columbia Law 
Review 723 (Dec.). 


“The history of legal institutions, 7.¢., the his- 
tory of the courts and their jurisdiction, should 
be taught at the very beginning of the student's 
course.... In this way the student will get 
some idea (1) of the form and mechanism of the 
state, the law of which he is about to learn, and 
(2) of the judicial machinery by which that law 
has been built up. . . . In the second place the 
= outlines of the history of the law should 

made part of the final examination. This 
must be made part of the final examination 
because it is impossible to deal adequately with 
the history of a technical subject till its outlines 
have been mastered—a fact of which Coke had 
some perception when he advised the student to 
read first the more recent and then the earlier 


ses... . 
“The outlines of such knowledge must be 
acquired if at all in the lawyer’s student days. 
If these outlines are then acquired they can and 
will be added to in later years; for historical 
methods and historical evidence will be familiar 
things, and the history of the law will not be a 
sealed book written in an unknown tongue.” 


Legal History. ‘The Establishment of Judi- 
cial Review—I.’”’ By Edward S. Corwin. 9 Michi- 
gan Law Review 102 (Dec.). 


The first of two articles forming Chapter IV 
of the author’s work on ‘“The Growth of Judicial 
Review.” The author aligns himself with the 
opponents of Savigny, insisting on the ‘‘rational- 
istic background of American constitutional 
history,” and holding that the Fathers sought 
to apply not mere usage but “‘the reasoned and 
sifted results of human experience.” It is in the 
ght of this perspective that he traces the history 
judicial limitations on legislative action in the 
The constitutional 


li 
re) 
American commonwealth. 
convention is so reviewed as to show the nature 
of the concessions made by the states’ rights 
party. 

“Selden as Legal Historian.” 


By Harold D. 
Hazeltine. 24 Harvard Law Review 105 (Dec.)- 


An account of Selden’s works, his methods, his 
“lofty conception of history and its uses,’’ his 
approach to the modern notion of social and 
legal development, his reliance on ancient diplo- 
mata as preferable to printed sources. This 
paper is only the first installment of an inspir- 
ing essay on a great historical scholar, 


See Legal Education. 

Legislation. ‘The Legislative Reference 
Bureau of Pennsylvania.’’ By James McKirdy. 
59 Univ of Pa. Law Review 151 (Dec.). 

The bureau was established by an Act passed 


in 1909. Hopes are expressed that much good 
will come not only from the use of the bureau 
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as a reference library but from the bill-drafting 
division. 

See Government, Legal History. 

Literature. ‘“‘Law from Lay Classics: The 
Trial of the Rebellious Diabolonians.”’” By John 
Bunyon. 5 Illinois Law Review 300 (Dec.). 


Marriage and Divorce. ‘Divorce in Canada 
and in the United States: A Contrast.’”’ By F. P. 
Walton, Dean of Faculty of Law, McGill Uni- 
versity. 30 Canadian Law Times 975 (Dec.). 

“In Canada the ancient view of marriage as a 
life-long union of a man and a woman still holds 
the field, whereas in the United States marriage 
is coming to be regarded as a contract of a much 
less permanent character, which may be termi- 
nated without much difficulty by either party. 

“It would appear that divorce has now become 
a primary necessity of life in the Republic, while 
in the more conservative northern half of the 
continent it remains the luxury of the few.” 

Master and Servant. ‘Liability of Master 
for Willful or Malicious Acts of Servant—I.”” By 
Floyd R. Mechem. 9 Michigan Law Review 87 
(Dec.). 

The first of two articles dealing with the 
authorities bearing on the general doctrine of 
non-liability, marked by keen scrutiny and in- 
telligent classification of the cases, which are 
copiously cited and annotated. 

Mining. ‘The Mining Law of Ontario.” By 
§. Price, K. C. 30 Canadian Law Times 965 
(Dec.). 

Concluded from the last number of this journal 
(23 Green Bag 42). 

Newfoundland Fisheries Arbitration. ‘‘The 
North Atlantic Coast Fisheries Arbitration.” By 
Robert Lansing. 59 Univ. of Pa. Law Review 119 
(Dec.). 

A luminous summary of the various issues of 
the case by one who was in attendance at the 
sessions of the Hague Tribunal. 

Old Age Pensions. ‘How to Improve and 
Extend Our National Pension Scheme.” By A. 
Carson Roberts. Nineteenth Century, v. 68, P, 
957 (Dec.). 

Outlining a scheme for a contributory system 
under which a surplus would accumulate that 
would satisfy the requirements not only of old 
- pensions but of workmen’s compensation 

ws. 

Pardoning Power. ‘The Grounds of Pardon 
in the Courts.” By Prof James D. Barnett. 
20 Yale Law Journal 131 (Dec.). 

“It would seem that there are three causes of 
the persistence of the doctrine of ‘grace’ in the 
courts. First, on account of the theory of the 
separation of powers it is difficult for the courts 
logically to justify the grounds upon which 
pardons are usually granted, and should be 
granted, in actual practice. Again, language 
suited to the theory of the personal rule of the 


95 


absolute monarch has been retained in the 

modern democracy where the executive is but 

an agent of the sovereign. Last is the pervad- 

_. influence of the analogy of ‘the divine attri- 
ute.’ ”’ 


Penology. ‘‘Crime and Punishment: The 
Influence of the Study of the Results of Prison 
Punishments on the Criminal Law.” By George 
W. Kirchwey, Dean of Columbia Law School. 1 
Journal of Criminal Law and Criminology 718 
(Jan.). 

A stimulating review and comparison of the 
various theories of punishment, showing the 
emphasis which in recent times has been placed 
upon the reformative idea. 

See Pardoning Power. 


Pleading. ‘Objections to Present Illinois 
Pleading, with Suggested Remedies.’’ By Prof. 
Clarke B. Whittier, University of Chicago, 5 
Illinois Law Review 257 (Dec.). 


The following defects are discussed in detail: 
(1) the requirement that the pleadings state the 
facts constituting a cause of action or defense; 
(2) pene eee to pleadings for defects 
in form; (3) the separation of law and equity so 
far as concerns procedure; (4) the existence of 
forms of action; (5) the power to object to the 
pleadings by motions in arrest of judgment, non 
obstante veredicto, or the like, or by an assign- 
ment of error; (6) our present illiberality as to 
amendments. 

See Criminal Procedure. 

Procedure. ‘‘A Proposed Judicature Act for 
Cook County, Illinois.” By Albert M. Kales. 
5 Illinois Law Review 265 (Dec.). 


“T have had a deep-rooted desire to know what 
this organization of the English courts under 
the recent Judicature Acts was, and to observe 
how it would look if translated into Cook County. 
It has been my pleasure, therefore, to study the 
English Judicature Acts first-hand and to re- 
model them to suit Cook County. . . . 

“Practically all the proposals made are utterly 
and hopelessly unconstitutional. This is not, 
however, my fault, but the fault of certain esti- 
— who drafted our constitution 
of 1870.” 


See Criminal Procedure, Pleading. 


Professional Ethics. ‘‘The Lawyer: Our Old 
Man of the Sea.”” By Ignotus. Westminster Re- 
view, v. 174, p. 671 (Dec.). 

“‘Legalism”’ is denounced as the ‘‘seamy side” 
of the great achievements of the English people, 
“a dire discredit to our race in America.’’ We 
are told that ‘‘verdict-snatching is the most lucra- 
tive of all the arts.” 

Railway Rates. ‘Shall Railway Rates be 
Raised?”’ By Walker D. Hines. Outlook, v. 96, 
p. 815 (Dec. 10). 

The burden of the expense for improvements 


is made one of the grounds for an increase of 
rates by this writer, who is chairman of the 

















executive committee of the Atchison, Topeka & 
Santa Fé Railway Company. 

“The Railroads and the People.” 
Ripley. Aélantic, v. 107, p. 12 (Jan.). 

The public has been unfair in that it has habitu- 
ally refused to give due weight to the fact that 
no rebate was ever given which was not received 
by some one; and that the recipients were just 
as guilty as the givers; or to the further fact that 
the railways tried repeatedly to stop rebating, 
and did more than any one else to get passed the 
Elkins Act of 1903, which did more to suppress 
that evil practice than any other piece of legis- 
lation. 

Street Railways. ‘The Interurban Electric 
Railway as an Additional Burden upon the 
Streets and Highways.’’ By Isaac C. Sutton. 
59 Univ. of Pa. Law Review 156 (Dec.). 

“To sum up, we find that the question of addi- 
tional servitude is based, by the predominant 
weight of authority, upon the question whether 
the operation of the railroad or railway, upon 
the street or highway, is consistent with the uses 
for which they were intended in the original 
dedication and appropriation, and the courts are 
also taking more into consideration the question 
whether the local public service rendered by the 
interurban railway outweighs the burden imposed 
by it upon the streets and country roads.” 

Tariff. ‘Making a Tariff Law.”” By Samuel M. 
Evans. Journal of Political Economy, v. 18, p. 793 
(Dec.). 

“The present system of tariff-making would 
be wrong, because it requires such excessive labor 
on the part of members of Congress, even if it 
resulted in a perfect law. But in the very nature 
of the system it cannot result in a ect law. 
What was done to the cloth clauses of the cotton 
schedule was done to nearly every other schedule 
in the bill. And it is a physical impossibility for 
any one member or any set of members of Con- 
gress to gather enough information intelligently 
to pass upon the vast number of schedules in a 
tariff law. The natural result is a law based 
upon ex parte information given by those who 
have an interest in the workings of the tariff law, 
an interest in a high tariff.” 

Unemployment Insurance. ‘Experiments 
in Germany with Unemployment Insurance.” 
By Elmer Roberts. Scribner's, v. 49, p. 116 
(Jan.). 

A general account of the system as it exists in 
several German cities, helpful in showing the 
reader where to look for statistics and other im- 
portant material on the subject. 


By E. P. 


Uniformity of Laws. See Workmen’s Com- 
pensation. 

Wills. Wills Number. 17 Case and Comment 
(Dec.). 


This is an interesting special issue with several 
short articles on some aspects of the law of wills. 
These include the following: “Law Governing 
Construction of Devise of Real Property,” by 
George H. Parmele, author of Parmele’s Whar- 
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ton on Conflict of Laws; ‘‘Lay Views of Testa- 
mentary Capacity,” by Henry C. Spurr; “Some 
Wills of Noted Lawyers,” by Walter M. Glass; 
“The Drawing of Wills,” by Albert S. Osborn; 
“The Antiquated Seal,” by Ha Shelmire 
Hopper of the Philadelphia  &. “The Import- 
ance of the Last Will and Testament,” by Virgil 
M. Harris, trust officer of the Mercantile Trust 
Company of St. Louis. 

See Administrators and Executors. 

Workmen’s Compensation. ‘The Uniform 
Act for Workmen’s Compensation in Illinois,” 
Editorial. By J. H. W[igmore]. 5 Illinois Law 
Review 306 (Dec.). 

“The most promising event for speedy prog. 
ress in solving the employers’ liability problem 
was the Conference of Commissioners at Chicago 
Nov. 10-12, 1910. The conference was called 
by the Massachusetts Commission, and the 
thirty delegates who attended represented the 
following state commissions: Wisconsin, New 
York, Massachusetts, Ohio, Minnesota, Con- 
necticut, Illinois, New Jersey, Montana, and 
also the federal Commission and the committee 
of the national conference of Commissioners on 
Uniform State Laws. . The drafting com- 
mittee met again for a final session in Minne. 
apolis on Nov. 19. The draft act is now in 
circulation among the various Commissions.” 

“The Federal Employer's Liability Act.” By 
John L. Hall. 20 Yale Law Journal 122 (Dec.). 

The author, quoting from the decision in 
Sherlock v. Alling, 93 U. S. 104, considers this 
an Act ‘not directed against commerce or any 
of its regulations, but relating to the rights, 
duties and liabilities of citizens and only in- 
directly and remotely affecting the operations 
of commerce.” 

See Old Age Pensions. 


Miscellaneous Articles of Interest to the 
Legal Profession 

Banking. ‘‘The House of Morgan.” By 
John Moody. Independent, v. 69, p. 1380 (Dec. 
22). 

_ An account of the history of this great bank- 
ing house and of its powerful position in Ameri- 
can finance and business. 

“The Life Story of J. Pierpont Morgan.” By 
Carl Hovey. Metropolitan, v. 34, p. 461 (Jan.). 

On his return from Europe in 1885, Mr. Mor- 
gan came on the scene of unscrupulous and 
ruinous competition among railroads. The two 
“sore spots’’ were the West Shore and the South 
Pennsylvania. He reorganized these roads, the 
former being acquired by the New York Central 
and the latter by the Pennsylvania. The story 
is vividly told. 

See Railways. 

Disarmament. ‘A British View of American 
Naval Expenditure.” By Alexander G. Mc 
Clellan. Adantic, v. 107, p. 34 (Jan.). 

“Britain may be top-hole man in the naval 
world, Germany top-hole man in the military 
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world, but America is top-hole man in the com- 
mercial world, which after all bosses the other 
two. Peace, as we all know, lasts longer than war; 
and a nation which can dictate to others, without 
bullying, in times of peace and war, using only 
trade as a weapon, needs no other.” 


Foreign Commerce. ‘‘How America Got 
into China.” By Frederick McCormick. Cen- 
tury, v. 81, p. 344 (Jan.). 

“The American government took steps to 
wrest from European finance an equal place for 
America as a money-lender, merchant and useful 
friend to China. The crisis came in 1909... . 
This [situation] could not be effectually dealt 
with on treaty rights; what was needed was a 
basis of material interests.” 


Labor Unions. ‘‘Otistown of the Open Shop.” 
By Frederick Palmer. Hampton's, v. 26, p. 29 


(Jan.). 

The story of the labor troubles of Los Angeles, 
interesting in connection with the recent wreck 
of the Times office. 


Mormonism. ‘Under the Prophet in Utah, 
II.” By Frank J. Cannon. Everybody's, v. 24, 
p. 29 (Jan.). 

The inner history of the anti-polygamy mani- 
festo issued by the Mormon Church in 1890, 
written by one who accuses the present leaders 
of the Church of treachery in repudiating that 
“revelation.” 

Party Politics. ‘American Affairs.” By A. 
Maurice Low. National Review, v. 56, p. 953 
(Dec.). 

“In America there are nominally two parties 
and every man calls himself Republican or 
Democrat, but as a matter of fact there is always 
a third party and it is the third party that de- 
cides elections. ... This year the Independ- 
ents voted against Mr. Roosevelt, twice before 
the Independents voted for him.” 


“Personalities and Political Forces.’’ By Prof. 
Albert Bushnell Hart. North American Review, 
v. 198, p. 83 (Jan.). 

Col. Roosevelt did more, Prof. Hart thinks, 
for the perpetuity of his party and the welfare 
of his country, during the year 1910, than any 
other Progressive Republican. Most of the 
Qsawatomie principles must reappear in the 
Republican platform of 1912 if the party is to 
have any chance of success. 

“Will the Democratic Party Commit Sui- 
cide?” By George Harvey. North American 
Review, v. 193, p. 1 (Jan.). 

Urging not revision by schedule, but down- 
ward revision; so carried out as not to disturb 
legitimate business, “by heeding the funda- 
mental principles enunciated by Walker in 1846 
and by adopting the method of gradual reduc- 
tions effected by Jackson in 1833.” 

“Theodore Roosevelt—Please Answer.” By 
M. E. Stone, Jr. Metropolitan, v. 34, p. 415 


(Jan.). 
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Beginning as the foe of grafters, bosses and 
mechanics, Roosevelt, it is charged, “suddenly 
began to eat out of the hand of the regular 
organization.” How does the defender of the 
merit system explain the cases of Leonard Wood, 
Loomis, Paul Morton and Cortelyou? When 
Platt offered him the Republican nomination 
for Governor, he threw over the Independents 
on whose ticket he had agreed to run, with what 
one biographer calls one of the cleverest pieces 
of political manipulation in the history of the 
United States. 

“The Progressive Hen and the Insurgent 
Ducklings.” By William Allen White. Ameri- 


can Magazine, v. 71, p. 394 (Jan.). 


The reform movement, we are told, is greater 
than its leaders; it is not sufficient to work with 
agencies at hand, as Roosevelt has done, but they 
must be created, as La Follette has done in Wis- 
consin; a cause is to triumph, not a man or a 
machine. 


Pensions. ‘The Pension Carnival, IV.” By 
William Bayard Hale. World’s Work, v. 21, 
p. 13917 (Jan.). 

Treating of the favorite frauds practised on the 
government, by masqueraders, rogues, per- 
jurers, fake-veterans and bogus widows. 

Political Corruption. ‘What are you Go- 
ing to Do About It? VI, Senator Gore’s Strange 
Bribe Story.”” By Charles Edward Russell. 
Cosmopolitan, v. 50. p. 151 (Jan.). 

Dealing with the McMurray contracts and the 
Indian land question in Oklahoma. 

Railways. ‘Masters of Capital in America: 
The Inevitable Railroad Monopoly.” By John 
Moody and George Kibbe Turner. McClure’s, 
v. 36, p. 334 (Jan.). 

This is a striking and dramatic chapter of 
economic history, which treats of the culmination 
of the movement toward combination of railway 
capital. The rise of the late E. H. Harriman, 
the effect of his power on the fortunes of the 
Morgan-Hill alliance, and the Northern Securi- 
ties episode in Mr. Morgan’s career, are graphi- 
cally presented. 

See Banking. 

Religion. ‘What Jesus Thought of the Law 
and those Belonging to It.” By Elijah Green. 
leaf. Westminster Review, v. 174, p. 658 (Dec.)- 

Reviewing the Scriptural narrative for the 

urpose of showing how Jesus disregarded the 
emis law and how he believed in its execution 
not by man, but by the Almighty. 

Tariff. ‘‘The Lemon in the Tariff.” By Samuel 
Hopkins Adams. McClure’s, v. 36, p. 353 (Jan.). 

This title is not figurative but literal, the 
sourness of the discussion being confined to a 
special schedule of the tariff. ‘Crack! goes the 
whip. The traders fall into line. The schedule 
passed, 44 to 28. By such men and such meas- 
ures are we, the people of the United States, 
taxed, one and all of us.” 
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“The Mysteries and Cruelties of the Tariff: A 
Tariff-Made State.”” By Ida M. Tarbell. Ameri- 
can Magazine, v. 71, p. 349 (Jan.). 

Miss Tarbell takes for her target the manu- 
facturing industries of the state, and is particu- 
larly severe upon their alleged practices toward 
child labor, practices necessarily destined to be 
modified by the new factory inspection law 
which goes into effect this month. 


Taxation. ‘The Things that are Caesar’s; 
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II, The Tribute of the Corporations.” By Albert 
Jay Nock. American Magazine, v. 71, p. 302 
(Jan.). 


Having previously sought to expose dis. 
crimination between the rich man and the poor 
man in the New York personality tax laws, this 
author now seeks in a second instalment to show 
similar discrimination against small corporations 
and business firms in favor of large, powerful 
ones. 





Latest Important Cases 


Defamation. ‘Panama Libel” Case—Publi- 
cation by Circulation of Copies within a Federal 
Reservation Not a Separate Offense of which 
Federal Courts can Take Notice.—State Powers. 

U.S. 


The United States Supreme Court on Jan. 3 
unanimously affirmed the decision of the United 
States Circuit Court rendered at New York 
City a year or two ago, which quashed the indict- 
ment of the Press Publishing Company for 
expressing opinions in the New York World 
reflecting on the honor of men believed to have 
derived pecuniary benefit from the sale of the 
Panama Canal to the United States. 

The opinion of the Court, written by Mr.Chief 
Justice White, dealt entirely with the act of 
Congress of 1898 under which the indictment 
was brought, and the effect of which was to incor- 
porate the criminal laws of the several states 
into the federal law, so as to make them appli- 
cable to federal reservations. 


The Court said that investigation plainly 
showed :— 

“First, that adequate means were afforded 
for punishing the circulation of a libel on a 
United States reservation by the state law and 
in the state courts without the necessity of 
resorting to the courts of the United States for 
redress; 

“Second, that resort could not be had to the 
courts of the United States to punish the act of 
publishing a newspaper libel by circulating a 
copy of the newspaper on the reservation, upon 
the theory that such publication was an inde- 
pendent offense, separate and distinct from the 
primary printing and publishing of the libel- 
ous article within the State of New York, without 
disregarding the laws of that state and frustrat- 
ing the pl.in purpose of such law, which was 


that there should be but a single prosecution 
and conviction.” 

Cf. 21 Green Bag 644. 

Involuntary Servitude. Thirteen Amendment 
Not Violated by Statute Actually Regulating Negro 
Labor— Peonage"”’ Law of Alabama Invalid Not 
for Discrimination, but Because it Tends Toward 
Involuntary Servitude. U.S 

The Alabama “labor contract’’ law made it a 
misdemeanor for any person to enter in to 
a contract to labor, receive advance pay, and 
then fail to do the work without refunding the 
money advanced. The breach of the contract 
was made prima facie proof of intent to defraud, 
and under a rule of Alabama law the laborer was 
not permitted to rebut this proof by testifying 
as to his unexpressed intention at the time of 
making the contract. The law had been upheld 
as constitutional by the Supreme Court of Ala- 
bama. 

In the case of Alonzo Bailey, a negro, the 
Supreme Court of the United States was asked 
to rule upon the constitutionality of the act. 
The Department of Justice was allowed to par- 
ticipate in the arguments as amicus curiae, 
claiming that the Thirteenth Amendment had 
been violated. 

Mr. Justice Hughes, who announced the 
opinion of the Court, said that as there was 
nothing in the statute discriminating against 
negroes, the point that Bailey was a negro could 
not be considered by the Court, and the case 
would be treated as if it had come from New 
York or Idaho. 

The Court said that the statute had the 
effect of making breach of contract a misde- 
meanor without saying anything about intent 
to defraud, and held that a state could not reduce 
a person to involuntary servitude by making his 
failure to pay a debt a crime. 





Latest Important Cases 


Monopolies. Conspiracy in Restraint of Trade 
May be Continuing Offense—Statute of Limita- 
tions. i. 

In the cases of Gustav E. Kissel and Thomas 
B. Harned, indicted for conspiracy in restraint 
of trade in July, 1909, where the defendants 
pleaded the statute of limitations, on the ground 
that the offense for which they were indicted 
was committed more than three years back, Judge 
Holt held that the indictments were barred by 
the statute and quashed them more than a year 
ago (see 21 Green Bag 645). 

The Supreme Court of the United States has 
now expressly overruled Judge Holt, emphatically 
dissenting from his view that ‘‘a conspiracy in 
restraint of trade is nothing but a contract or 
agreement between two or more persons in 
restraint of trade.” Upon this view Judge Holt 
based his conclusion that the “continuing 
offense” theory of conspiracy would not apply 
to a conspiracy made unlawful by the Sherman 
act. 
Mr. Justice Holmes, in announcing the opinion 
of the Court Dec. 12, examined the argument 
that a conspiracy is a completed crime as soon 
as formed, as would be the case where a con- 
spiracy were merely a contract. The Court said: 
“The indictment charges a continuing con- 
spiracy. Whether it does so with technical 
sufficiency is not before us. All that we decide 
is that a conspiracy may have continuance in 
time, and that where, as here, the indictment, 
consistently with the other facts, alleges that it 
did so continue to the date of filing, that allega- 
tion must be denied under the general issue and 
not by a special plea. Under the general issue, 
all defenses, including the defense that the con- 
spiracy was ended by success, abandonment or 
otherwise more than three years before July 1, 
1906, will be open and unaffected by what we 
now decide.” 67 Legal Intelligencer (Philadel- 
phia) 656 (Dec. 23). 

Anthracite Coal Trust—Blocking Establishment 
of Competing Route Unlawful Restraint of Trade. 

0. &. 

The Reading Company and many other cor- 
porations composing the so-called anthracite 
coal trust were found not to have violated the 
Sherman act by the United States Circuit Court 
for the northern district of Pennsylvania, Dec. 8. 
But the Government was successful in one in- 
stance, that of the Temple Iron Company, which 
was held to be an illegal combination. Judge 
George Gray said: “A careful consideration of 
the very able argument and brief of the counsel 
for the Government does not convince us that 
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the evidence discloses any such general contract, 
combination, or conspiracy among the defend- 
ants in restraint of trade or commerce among 
the several states, or to monopolize any part of 
the trade or commerce among the same.” 

Of the acts of the Temple Iron Company he 
said: ‘“‘The combination brought about the 
abandonment of the project [for a route from the 
Wyoming coalfield in Pennsylvania to tidewater 
in the state of New York] and the possibility of a 
competing road in interstate commerce was for 
the time being frustrated. I cannot escape the 
conclusion, therefore, that the decree of this 
court should denounce as illegal the combination 
by which this result was brought about if a - 
decree for an injunction under the prayers con- 
tained in the petition can be founded upon such 
denouncement.” 

Judge Buffington agreed with Judge Gray, 
except in one respect in which he went further, 
holding the 65 per cent contract existing 
between the big corporations and the independent 
companion unlawful. Judge Lanning dismissed 
all the contentions of the Government. 


Negligence. Assumption of Risk in Case of 
Passenger Riding on Platform of Street Car— 
Notice Warning Passengers Equivalent to Invita- 
tion. a. < 

A decision has been rendered in the Court of 
Appeals of the District of Columbia which, if it 
proves a precedent, may have a decided bearing 
upon the crowded street car problem of other 
cities. It was in effect that a man injured by 
being thrown from the platform of a crowded 
car when rounding a curve has ground for action 
for damages against the company. 

Abraham Hart sued the Capital Traction Com- 
pany for damages in the Supreme Court of the 
District, and was beaten on the ground that in 
standing on the rear platform he assumed the 
risks. He appealed and Mr. Justice Van Orsdel 
of the Court of Appeals held that Hart had a 
right of action. 38 Washington Law Reporter 716 
(Nov. 11). 

The Court said: ‘‘The defendant cannot de- 
liberately permit and create a custom of hauling 
passengers on the platforms of its cars, and escape 
liability for accidents occurring through their 
operation with relation to those particular pas- 
sengers. Neither can the railway company 
escape the obligation imposed by the custom by 
posting a notice, as was done in this case, warn- 
ing passengers that it is dangerous to ride on the 
platforms. The custom thus established is 
equivalent to an invitation to passengers to 
occupy and ride upon the platforms, and the 
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mere posting of such notice will not relieve it 
from liability. . . . 

“It is beside the case that, in this instance, the 
plaintiff was occupying the platform when there 
were vacant seats inside the car. He was riding 
in one of the customary places afforded by the 
company for hauling passengers, and he was 
entitled to rely upon the company’s operating 
its cars in the usual and customary manner in 
which they are run with respect to the safety 
of all passengers. ... The plaintiff, when he 
entered the car, was undoubtedly required to 
occupy the safest place afforded him—in this 
instance, a seat. Instead, he took his position 
on the platform, and in so doing he assumed the 
additional risk attendant upon this position 
when the cars were being operated in the usual 
and customary manner. He was entitled to 
have the jury say whether they were so operated. 
If they were not, and the unusual condition was 
due to the negligence of defendant’s employees, 
and such negligence was the proximate cause of 
the accident, he had a right to recover.” 


Partnership. Voluntary Sale of Interest in 
Good Will—Solicitation of Business of Customers 
of Former Firm. N. Y. 


In Van Bremen v. Asche, decided Nov. 22, the 
New York Court of Appeals held that when there 
has been a voluntary sale by two members of a 
copartnership to its third member of all their 
right, title and interest in the firm assets and 
good will, and the two retiring members then set 
up a similar business of their own, they are not 
at liberty thereafter to solicit business of the 
customers of the former firm. When they have 
disposed of their interest in the good will, an 
injunction may issue to restrain them from inter- 
fering with that which was a part of it. 44 
N. Y. Law Jour. 965 (Dec. 6). 

The Court (Willard Bartlett, J.) said: “If the 
sale of the good will upon the ordinary dissolu- 
tion and liquidation of a partnership imported 
the same obligation as that which arises upon a 
voluntary sale not to solicit trade from custom- 
ers of the old firm, merchants who had been in 
trade as partners of undesirable associates would 
constantly find themselves by the mere fact of 
the dissolution of the firm they desired to leave 
disqualified from seeking future business from 
those who might be their most desirable cus- 
tomers. Such a restriction should be imposed 
and is imposed only when the transfer of the 
good will is a free affirmative act, and is made 
under such circumstances that it would be bad 
faith on the part of the vendor to avail himself 
as against the vendee of any special knowledge 
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or advantage derived by him from the business 
whose good will he has voluntarily sold.” 


Race Distinctions. Separation of Races— 
Meaning of ‘‘Colored.” b.. C. 


The plaintiff in the case of Wall v. Oyster gave 
no ocular evidence of being a negress. Notwith- 
standing her father’s contention that she was 
white, not colored, she was compelled to attend 
one of the separate public schools for colored 
children in the District of Columbia. The child 
has flaxen hair and blueeyes. Mr. Justice Wright 
of the District Supreme Court several months 
ago refused to order the Board of Education to 
admit her to the white schools. In his decision 
he said: ‘‘Persons of whatever complexion who 
bear the negro blood in whatever degree and 
who abide in the racial status of the negro are 
‘colored’ in the common estimation of the people. 
The child at bar has acquired no racial status 
personal to itself; its status of necessity is that 
of its father.” 

The Court of Appeals of the District affirmed 
this decision Dec. 5. 38 Washington Law Re- 
porter 794 (Dec. 16). Chief Justice Shepard said 
in his opinion:— 

In the case of State v. Treadaway, 52 So. Rep. 
500 (1910), “The views of the majority were 
thus expressed by Mr. Justice Prevosty: ‘There 
is a word in the English language which does 
express the meaning of a person of mixed negro 
and other blood, which has been coined for the 
very purpose of expressing that meaning, and 
because the word negro was known not to ex- 
press it, and the need of a word to express it 
made itself imperatively felt. That word is the 
word “colored.” The word “colored’’ when 
used to designate the race of a person is unmis- 
takable, at least in the United States. It means 
a person of negro blood pure or mixed; and the 
term applies no matter what may be the propor- 
tions of the admixture, so long as the negro blood 
is traceable.’ 

“While this view accords with our own obser- 
vation of the popular meaning of the word 
‘colored’ we would not rest our conclusion upon 
such an uncertain foundation. 

“The most reliable sources of information in 
this regard are the dictionaries which are uni- 
versally accepted as the best exponents of the 
popular meaning of the words of the language. 
It is sufficient to say, without quoting from them, 
that these show that the word ‘colored’ as 
applied to persons or races is commonly under- 
stood to mean persons wholly or in part of negro 
blood, or having any appreciable admixture 
thereof.” 
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Railway P: Condition Subsequent and 
Covenant to Keep it Running with the Land. N.Y. 


A contract which binds a railway and its 
assigns to furnish free transportation in return 
for a consideration is not a covenant running 
with the land which will bind assignees of the 
company, was the holding of the New York 
Court of Appeals in Munro v. Syracuse, Lake 
Shore and Northern Ky. Co., decided Dec. 13. 
44 N. Y. Law Jour. 1299 (Dec. 29). 

Plaintiff's predecessors, as parties of the first 
part, made an indenture with the defendant's 
predecessor, a railroad company, party of the 
second part, whereby the former, in considera- 
tion of one dollar and other covenants and condi- 
tions, granted to the latter a strip of farm land 
for railroad purposes. One of the conditions was 
that the company should issue annually a pass 
over its road to the parties of the first part, and 
it was recited that on failure to perform the con- 
ditions all rights should revert to the parties 
of the first part, their successors and assigns, 
and that the agreement should be binding upon 
the heirs, successors and assigns of the parties 
thereto. On the subsequent foreclosure of a 
mortgage upon all the property of the railroad 
company, to which action neither the plaintiffs 
nor their predecessors were parties, title passed 
to the defendant railroad company, and it re- 
fused to honor plaintiff’s passes. In an action 
for specific performance and for damages it was 
held that the suit could be maintained; that the 
provision with respect to passes amounted to a 
condition subsequent and a covenant to keep it 
running with the land. (The case is dis- 
cussed editorially in 44 N. Y.Law Jour. 1302, 
Dec. 29.) 


Sureties. Double Insurance—Contribution— 
Law of the Forum—The Law A pplicable—Weight 
to be Attached by English Courts to American Deci- 
sions. England. 


A novel point was decided by Mr. Justice 
Hamilton on Nov. 15, in the English High Court 
of Justice. The American Surety Company of 
New York had insured the National Park Bank 
against the defalcations of a certain employee to 
the extent of $2,500. Other employees of the 
bank, to the number of approximately one hun- 
dred, were also covered by the same policy in 
varying amounts. The National Park Bank 
had further secured from certain English Lloyds 
Underwriters insurance to the amount of $200,- 
000, covering all its employees and various 
other risks as well, without specifically appor- 
tioning the total amount among them. 
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The employee insured in the sum of $2,500 
embezzled $2,680, and the American Surety Com- 
pany paid $2,500 of the loss to the National Park 
Bank and then sued one of the Lloyd’s under- 
writers for his proportion of contribution, claim- 
ing that he should contribute (to the amount in 
which he was liable) in the proportion that $200,- 
000 bears to $2,500. The defendant admitted lia- 
bility to contribute but denied that the measure 
of contribution was as stated by the plaintiffs, 
and alleged that the proper amount was a sum to 
be ascertained by calculating the proportion that 
$2,680 bears to $2,500. It was further con- 
tended by the plaintiff that the law applicable 
in New York was the law to be applied in the 
present case. 


On this point the Judge ruled against the 
plaintiff, but decided to take the evidence of 
experts, which the parties desired to adduce, 
in order to save a new trial in case an appeal 
were had and the appeal court found he was 
wrong. In his opinion, the learned Judge held, 
in short, that the duty of contribution did not 
depend on contract, but on principles of equity, 
and that the party required to do equity must 
be subject to the court dealing with the matter. 
A number of American cases had, he said, been 
cited on either side, and he had considered their 
effect. American authorities were consulted in 
the English courts for edification, but with re- 
gard to their weight it was worth recalling the 
remarks of Lord Justice James, that while cases 
in the United States Supreme Court were en- 
titled to respect, cases in state courts were of 
comparatively little value. Analogies from ma- 
rine or fire insurance did not carry the matter 
any further, and the result was that the case 
came before him as a case of first impression. 
The defendants never contemplated taking a 
$200,000 risk on each employee independently. 
The principle put forward by the plaintiff for 
assessing the contribution must fail. He ac- 
cepted the defendant’s theory that the under- 
writers should bear a proportion of the whole 
loss of $2,680 in the ratio of 2,680 to 2,500. 


It is of interest to note that the plaintiff's 
expert in American law relied on a number of 
fire insurance cases of which Home Ins. Co. v. 
Baltimore Warehouse Co. (93 U. S. 527) is a type, 
while the defendant’s expert relied chiefly, in the 
absence of any direct authority upcen the point 
in America, upon Burnett v. Millsaps (59 Miss. 
333) and Cherry v. Wilson (78 N. C. 164) as 
being the only cases decided in America where the 
facts were in any way similar to those at issue 
in the case under review. 














A MERIT APPOINTMENT 


T was with genuine pleasure that we 
viewed the promotion of Mr. Justice 
White to the exalted office of Chief 
Justice of the United States. To begin 
with, we confess to a wholly unpre- 
tended and ineradicable admiration for 
the largeness of mind, heart, character 
and learning of the new head of the 
American judiciary. The appointment 
must be gratifying to all who feel that 
a great lawyer should preside over the 
Court and that the Chief Justice should 
not merely direct its business but 
should dominate its opinions and mould 
its policy. It is commonly said, to be 
sure, that the powers of the Chief 
Justice are no greater than those of his 
associates, but the post is one of com- 
manding influence, and if the Chief 
Justice is a jurist of first rank he can 
hardly fail to exercise more real and 
more lasting power than any other officer 
of the United States. We believe it 
to have been the intent of the framers 
of the Constitution that this power 
should be exercised, and if it had been 
more steadily exercised in the past no 
one can deny that the traditions of the 
Court would have been enriched and 
increased coherence would have been 
given to the course of judicial decision. 
We have no desire, however, to 
exaggerate the abilities of the new 
Chief Justice at the expense of those 
of his associates. It is not easy to 
single out the greatest urist from a 
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court rich in ability and in learning. 
We have long admired the opinions 
of the Chief Justice, but we have also 
admired those of Mr. Justice Harlan 
and at least one other Associate Justice 
whom it would be invidious to name. 
Personal comparisons are not always 
delicate, and it is sufficient to say that 
Mr. Justice Harlan would have made an 
acceptable Chief Justice. At all events, 
the appointment went to one on whom 
force of intellect combined with dignity 
of office cannot fail to bestow the real 
leadership of the Court. 

The opinion was expressed in the 
Editor’s Bag a few months ago that Mr. 
Justice Hughes’ promotion would be 
amply justified by his executive ability 
and comparative youth, and there is 
nothing in that viewto retract; but 
Mr. Justice White’s promotion showed a 
different and in our judgment a higher 
conception of the functions of the 
Chief-Justiceship, and it was altogether 
proper that one of the older and more 
experienced judges should take pre- 
cedence of a new and untried member. 

In some quarters the opinion has 
been expressed that the promotion of 
an Associate Justice may constitute a 
dangerous precedent. If Mr. Justice 
Hughes should some day succeed Chief 
Justice White, we are nevertheless 
sceptical as to whether a precedent 
would be created which would bind the 
action of future Presidents. All pre- 
cedents were disregarded by Mr. Taft 
in making this appointment, yet he 
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might readily have felt himself bound 
by them. Instead, he applied the 
principle of the merit system to the 
Supreme Court, making what was dis- 
tinctly a merit appointment, and the 
merit system is necessarily independent 
of precedents and dispenses with red 
tape in determining the qualifications 
of candidates. Doubtless the hands of 
future Presidents will be left entirely 
free. 

Even if the promotion of Associate 
Justices should become the usual mode 
of selecting the Chief Justice, the con- 
sequences of honorable rivalry among 
aspirants for the honor are not to be 
feared, it is only the clandestine activity 
of judges willing to stoop to petty 
intrigue that is to be dreaded. And 
under the merit system there is always a 
diminishing possibility of judges of the 
sort likely to make improper use of 
their position finding themselves on 
the bench of the Supreme Court. 


LOOK THE COURT IN THE EYE 


OOD suggestions, particularly help- 

ful to young lawyers in the prepa- 

ration and conduct of their cases, were 

offered by Mr. Justice Lamm of the 

Supreme Court of Missouri in a recent 
address. To quote:— 

“Avoid reading your statement if 
long and complicated. Most men read 
indifferently well. Besides, you can 
rest with some degree of assurance on 
the proposition that most judges on an 
appellate bench can read for themselves. 
Stand at the counsel table and look 
the Court in the eye. If you are timid 
at the start take courage from the fact 
that, if you are full of your case, that 
fullness of knowledge is bound to come 
forth as you go on. If you have real 
complaints to make of the rulings below 
you will soon tell the upper Court of 
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your grievances. If you have proposi- 
tions that answer your opponent’s po- 
sitions and are full of your case, you 
will soon make the Court see what those 
propositions are. 

“There are some superstitions con- 
nected with appellate practice. There 
is a superstition that sometimes appel- 
late courts go to sleep during an oral 
argument. But do not let this dis- 
concert you or deter you from your 
argument. It is a mere fanciful pleas- 
antry. The Court does not sleep. If 
a judge settles back in his chair and 
closes his eyes he is not asleep. He 
is but indulging in a spell of philo- 
sophical introspection. Furthermore, 
if the countenance of the good judge 
whose eyes are closed assumes a placid 
expression of benign and settled repose, 
he is still not asleep in a vulgar sense. 
What you see is but the outward ex- 
pression of the inward judicial grace 
of calmness.” 


OBITER DICTA 


HE Justice of the Peacein a Georgia 
town was a universal favorite and 
was noted for the amount of his pro- 
fanity and the very original character 
of his oaths. It was said that while he 
swore in almost every sentence he ut- 
tered, he never repeated the same com- 
bination of cuss-words more than once. 
While fox-hunting last fall he fell 
under his horse and was seriously in- 
jured, and that evening several of his 
neighbors called to inquire as to his 
condition. 

When they saw the physician and 
the clergyman coming from the sick 
room together they were apprehensive 
and hastily asked for news of the in- 
valid. 

It was the minister who. replied: 
“Hush! don’t make any noise; he is 
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getting better, he can now just swear 
above his breath.” 


INCIDENTS IN LINCOLN’S LIFE 
AS A LAWYER 


ENATOR DEPEW recently recalled 

some interesting anecdotes con- 

cerning Abraham Lincoln’s experience as 
a lawyer :— 

“Mr. Lincoln often remarked to me 
that it was accident that stimulated his 
ambition to enter the legal profession. 
He told it in these words:— 

““*One day a man who was migrating 
to the West diove up in front of my 
store (at New Salem, Ill.) with a wagon 
which conta‘ned his family and house- 
hold plunder. He asked me if I would 
buy an old barrel for which he had no 
room in his wagon, and which he said 
contained nothing of special value. 
I did not want it, but to oblige him I 
bought it, and paid him, I think, half a 
dollar for it. Without further ex- 
amination I put it away in the store 
and forgot all about it. Some time after, 
in overhauling things, I came upon the 
barrel, and emptying it upon the floor 
to see what it contained, I found at 
the bottom of the rubbish a complete 
edition of Blackstone’s Commentaries. 
I began to read those famous works, 
and the more I read the more intensely 
interested I became. Never in my 
whole life was my mind so thoroughly 
absorbed. I read until I devoured 
them.’ 

“After his admittance to the Spring- 
field bar in 1836, Lincoln rode several 
miles to witness a triai by jury. This 
incident afterward became the theme 
of one of his best stories with which he 
was wont to regale us. 

““*The court, I remember,’ said Mr. 
Lincoln, ‘was held at a small town in 
the Eighth Judicial Circuit of Illinois. 


On account of the absence of a court- 
house, the town school, much to the 
joy of its scholars, was brought into 
use. The circuit judge, an elderly, 
portly man, had had a bad touch of the 
gout, and the master’s hard wooden 
chair in which he sat became decidedly 
uncomfortable as a long uninteresting 
case dragged through the hot afternoon. 
Final'y the opposing lawyers finished, 
and he arose for the final address. § 

““«“Gentlemen of thejury,’’’ he began, 
savagely brushing a pair of hungry 
flies from his shiny bald head, ‘ “you 
have heard all the evidence. You have 
also listened to what the learned counsel 
have said. If you believe what the 
counsel for the plaintiff has told you, 
your verdict will be for the plaintiff; 
but if on the other hand you believe 
what the defendant’s counsel has told 
you, then you will give a verdict for 
the defendant. But if you are like me, 
and don’t believe what either of them 
has said, then I’ll be hanged if I know 
what you will do!’’’ 

“To the majority of his admirers 
Abraham Lincoln’s greatest legal tri- 
umph was the acquittal of an old 
neighbor named Duff Armstrong, who 
was charged with murder in the first 
degree. ELS 

“There were several witnesses who 
testified that they had seen Armstrong 
commit the deed one night at a time 
ranging from half after ten to twelve 
o’clock. 

“It was a great surprise to those 
present at the trial when Lincoln 
attempted no cross-examination, ex- 
cept to persuade the witnesses to state 
positively that they were able to see the 
act distinctly on account of its being a 
bright moonlight night. 

“When Lincoln addressed the Court, 
he announced that the only defense he 
wished to submit was an almanac, 
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which proved conclusively that there 
was no moon on the night the deed was 
said to be committed. 

“On this testimony Armstrong was 
acquitted, while every witness was 
seen to have committed perjury. 

“T recall hearing of a lawyer who 
was opposed to Mr. Lincoln trying to 
convince a jury that precedent was 
superior to law. When Lincoln rose 
to answer, he told the jury he would 
argue his case in the same way. ‘Old 
Squire Bagly,’ said he, ‘came into my 
office and said, “Lincoln, I want your 
advice as a lawyer. Has a man what’s 
been elected justice of the peace a right 
to issue a marriage license?’ I told 
him he had not, when the old squire 
threw himself back in his chair very 
indignantly, and said, “Lincoln, I 
thought you was a lawyer. Now, Bob 
Thomas and me had a bet on this 
thing, and we agreed to let you decide; 
but, if this is your opinion, I don’t 
want it, for I know a thunderin’ sight 
better, for I have been squire now eight 
years and have done it all the time.”’ 

“Mr. Lincoln himself told me once 
that, in his judgment, one of the best 
things he ever originated was this. He 
was trying a case in Illinois where he 
appeared for a prisoner charged with 
aggravated assault and battery. The 
complainant had told a horrible story 
of the attack, which his appearance 
fully justified, when the district attorney 
handed the witness over to Mr. Lincoln 
for cross-examination. Mr. Lincoln 
said he had no testimony, and unless 
he could break down the complainant’s 
story he saw no way out. He had come 
to the conclusion that the witness was 
a bumptious man, who rather prided 
himself upon his smartness in repartee, 
and so, looking at him for some minutes, 
he inquired, ‘Well, my friend, what 
ground did you and my client fight over?’ 
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The fellow answered, ‘About six acres.’ - 
‘Well,’ said Mr. Lincoln, ‘don’t you think 
this is an almighty small crop of fight 
to gather from such a big piece of 
ground?’ The jury laughed, the Court 
and district attorney and complainant 
all joined in, and the case was laughed 
out of court.” 


MORE NEARLY ACCURATE 


TOWN in New Jersey had until 
recently as its sole representative 
of the majesty of the law a Justice of 
the Peace who was noted for his abun- 
dant good nature and also for his 
love of good whisky, which he consumed 
in more than ordinary quantities.  - 
A few weeks ago he died, and the 
clergyman in his funeral address dilated 
upon the good qualities of the deceased 
and described him as a ‘‘man filled with 
the milk of human kindness.” At 
that moment a man in the rear of the 
church observed to his neighbor in a 
shrill and penetrating voice: ‘The 
parson would have been a little more 
accurate if he had said the ‘milk-punch 
of human kindness.’ ”’ 


“INSULT THE JUDGE” 


R. Justice Oliver Wendell Holmes 

of the United States Supreme 

Court recently recalled a personal anec- 

dote connected with the late Gen. 
Benjamin F. Butler. 

“‘Gen. Butler was on his way to Boston 
to try a case before Judge Shaw. I 
met him on the train, and asked if I 
might look at the notes on the case. 
Butler acquiesced. To my astonish- 
ment I saw written at the top of page 1, 
‘Insult the Judge.’ 

** "You see,’ said Butler, in answer to 
my question, ‘I first get Judge Shaw’s 
ill will by insulting him. Later in the 
case he will have decisions to make 
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for or against me. As he is an exceeding- 
ingly just man, and as I have insulted 
him, he will lean to my side, for fear 
of letting his personal feeling against 
me sway his decision the opposite way. 


, 


A GAME OF SCIENCE 


NE of Mark Twain’s stories con- 
cerning the game of seven-up 
or old sledge is reproduced by the 
Boston Transcript. Some Kentucky boys 
were arrested for playing this game, 
under the usual charge of playing a 
game of chance. When they were 
brought before the judge their lawyer 
claimed that this game was not a game 
of chance, but was a game of science. 
The Court, puzzled, asked for a sugges- 
tion, and the lawyer declared that if a 
jury of six gamblers well acquainted 
with the game in a scientific way and 
six deacons be impaneled with a pack 
of cards their decision ought to be de- 
terminative. So the story goes:— 

“There was no disputing the fairness 
of the proposition. Four deacons and 
the two dominies were sworn in as the 
‘chance’ jurymen, and six inveterate 
old seven-up professors were chosen to 
represent the ‘science’ side of the issue. 
They retired to the juryroom. 

“In about two hours Deacon Peters 
sent into court to borrow $3 from a 
friend. (Sensation.) In about two 
hours more Dominie Miggles sent into 
court to borrow a ‘stake’ from a friend. 
(Sensation.) During the next three 
or four hours the dominie and the other 
deacons sent into court for small loans. 

“The rest of the story can be told 
briefly. About daylight the jury came 
in, and Deacon Job, the foreman, read 
the following verdict :— 

“* ‘We, the jury in the case of The Com- 
monwealth of Kentucky v. John Wheeler 
et al., have carefully considered the point 
of the case, and tested the merits of the 
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several theories advanced, and do hereby 
unanimously decide that the game 
commonly known as old sledge or 
seven-up is eminently a game of science 
and not of chance. In demonstration 
whereof it is hereby and herein stated, 
iterated, reiterated, set forth and made 
manifest that, during the entire night, 
the ‘‘chance’’ men never won a game 
or turned a jack, although both feats 
were common and frequent to the oppo- 
sition; and furthermore, in support 
of this, our verdict, we call attention 
to the significant fact that the “chance” 
men are all broke and the “‘science”’ men 
have got the money. It is the deliberate 
opinion of this jury that the “chance” 
theory concerning seven-up is a per- 
nicious doctrine and calculated to inflict 
untold suffering and pecuniary loss 
upon any community that takes stock 
in it.’”’ 


A TARIFF ARGUMENT 


PORTLAND, Maine, attorney who 
is a member of the Cumberland 
Club, once Tom Reed’s favorite idling 
place, is known for his capacity in 
argument. He is an ardent protec- 
tionist and has steadily preached that 
a high tariff is the greatest blessing that 
has ever been devised. 

The attorney has what he and his 
wife consider a jewel of a servant in an 
Irish girl named Rosy, and Rosy’s one 
fault has been that she always managed 
to draw her wages before they were due, 
and despite efforts to evade her evident 
desire to buy automobiles on a trolley 
car income she has never had the 
balance on the right side of the ac- 
count. 

Last summer Rosy received word 
from the “ould counthry” that her 
mother was dead, and of course she had 
to send some money to “th’ bhoys,” 
so that the attorney began to feel like 
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a banker financing a transcontinental 
railroad scheme. The limit had appar- 
ently been reached when Rosy came to 
him for a “loan’’ of two dollars. 

“Oh, I don’t know, Rosy,” said her 
employer, “you are living on your 
wages for month after next, now. What 
do you want it for?” 

“Shure, yer Honor,” said Rosy (she 
always addresses him with due formality), 
“Oi wants to hiv a couple iv masses 
said for the ripose iv me mother’s 
soul.” 

“But,” expostulated the lawyer, “I 
thought that masses were only fifty 
cents apiece.” 

“Faith, yer Honor,” said Rosy, ‘an’ 
they used to be, but hivent yez read 
in th’ papers, yer Honor, how th’ price 
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iv all necissities has wint up becaus’ 
iv th’ new-fangled tariff?” 
Rosy had won the debate. 


AN HONEST VERDICT 


"= see that you get a cold $500,” 

whispered the defendant’s lawyer 
to the foreman of the jury, “if you can 
bring in a verdict of manslaughter.” 

And when they returned to the court 
room, sure enough that was the verdict. 
The lawyer profusely thanked the juror 
as he paid him the money, assuring him 
he thought he must have had hard work 
to do it. 

“Yes,”’ sighed the juror, reflectively, 
‘it was tough work, but I got ‘em 
together after awhile. You see, all the 
rest were for acquittal.”’ 


The Editor will be glad to receive for this department anything ltkely to entertain the readers of 
the Green Bag in the way of legal antiquities, facetia, and anecdotes. 


USELESS BUT ENTERTAINING 


Lord Westbury when at the bar was an 
impatient man with his juniors. On one 
occasion a junior repeatedly urged his leader 
to take a certain point, which the latter per- 
sisted was contemptible. The case went 
badly, and at last the leader took his junior’s 
advice. The argument produced a marked 
effect on the judge, and in the end judgment 
was given for Lord Westbury’s client. After 
glancing at the judge, he turned around to his 
junior. “I do believe,’’ he muttered coldly, 
“this silly old man has taken your absurd 
point.” —Canada Law Journal. 


“Johnny, did you take that jam? Answer 
me this instant!’ 
ant em Ma?” 
G) 


“You w very well what jam. Did 
you take it?” 
_ “That's a leading question, ma. I can’t 
incriminate myself.” 
“JOHNNY!” 
_ “And besides, ma, it’s no crime to take 
jam, because there’s no mention of black- 
a am in the Constitution.” 
“Johnny, I’m losing patience. Once more, 
did you take that jane” 
‘Ma, I'd like a delay until next fall to 
— my case. My witnesses have gone 
to Europe.” 


“You're overruled. If I waited you might 
destroy the evidence.” 


it. If you’re 
if you’re innocent I should think you’d be 
glad to have a chance to prove it. 
a A not guilty? 


patiently awaitin 


“Then I want a change of venue.” 

“Overruled. This is just as good a place 
as the woodshed.”’ 

“Can I have a habeas corpus, Ma?” 

“Johnny, you’re hurting your own case 


by all this ———e. Come now, did you 
take it or di 


n’t you?” 
“Ma, I'd like to appeal the case to some 


court that isn’t in session.” 


“Nonsense. This court is capable of tryin, 
guilty I want to know it, an 


Are you 


T GUILTY, MA!’’—Chicago Tribune. 


A newly-made magistrate was gravely 
absorbed in a formidable document. isin; 
his keen eyes, he said to the man who prom | 
the award of justice: 
“Officer, what is this man charged with?” 

“Bigotry, your worship. e’s got three 


wives,’’ replied the officer. 


The new justice rested his elbows on the 


desk and placed his finger tips together. 


“‘Officer,’’ he said somewhat sternly, ‘‘what’s 
the use of all this education, all these evening 
schools, all the technical classes an’ what- 
not? Please remember, in any future like 
case, that a man who has married three wives 
has not committed bigotry but trigonometry. 
Proceed.”’ —Lincoln State Journal. 





The Legal World 


Important Trust Prosecutions 


The movements of the Department of Justice 
seem to have been materially influenced by the 
decision of the United States Supreme Court in 
the cases against Kissel and Harned, in which 
the ‘continuing conspiracy’’ doctrine was laid 
down (p. 99 supra). Attorney-General Wicker- 
sham was led to express the opinion that this 
decision had furnished the Department with 
the weapon needed to strike a crushing blow at 
both the sugar and beef combinations and the 
men behind them. Pleadings of the statute of 
limitations will no longer be able, he declared, 
to tie up cases of violation of the Sherman law. 

This development, combined with the policy of 
the Administration to prosecute violations of the 
Sherman act criminally whenever the evidence 
made out a good basis for a criminal action, 
brought about the dropping by the Government 
of the civil case against the National Packin 
Company. In this suit strong evidence ha 
already been prepared, but United States Attor- 
ney Sims was successful on December 27, in his 
motion that Judge Kohlsaat, in the District 
Court at Chicago, dismiss the civil suit, in order 
it was said that the packers under indictment 
might not secure immunity through their testi- 
mony in the civil suit. 

The meat packers promptly attacked this dis- 
missal, but on Jan. 3 Judge Kohlsaat ruled 
against them in the Circuit ey holding that 
the Government had a right to dismiss the suit 
in equity. The meat packers had also applied 
to Judge Carpenter, in the District Court at 
Chicago, to sustain their plea that the criminal 
suit was barred by the injustice granted in 1903 
by Judge Grosscup, but Judge Carpenter ruled 
against them on this point on Jan. 9. 

Indictments were returned by the federal 
gon jury at Detroit Dec. 6, against sixteen 

rms and thirty-two individuals alleged to have 
obtained control of eighty-five per cent of the 
annual output of enamel iron bathtubs, sinks, 
etc., in the United States. Attorneys represent- 
ing some of these individuals came to Washing- 
ton, and asked that their clients be let off with 
fines, but they were given to understand, it is 
said, that jail sentences would be insisted upon. 
One of the defendants, however, who pleaded 
not guilty, was allowed by Judge Swan, in the 
District Court at Detroit, to withdraw the plea 
and file a demurrer, and this case, that of J. A. 
Frauenheim of Pittsburg, may be brought to 
trial early in March. 

As a result of the United States Supreme 
Court decision that the indicted officials of the 
Sugar Trust must stand trial, United States 
Attorney Wise of New York City announced 
on Dec. 14 that he would push the criminal 
indictments of all the men “higher up” in the 
sugar frauds, and that these cases would be 
ready for presentation in court in about three 
months. 

Early developments in the prosecutions of the 
glass and electrical trusts are also likely. 


The Judicial Settlement Society 


The Conference of the American Society for 
Judicial Settlement of International Disputes 
held its session in Washington, Dec. 15-17. 
Senator Root spoke on the first day on “The 
Importance of Judicial Settlement,” and Mr. 
Justice Riddell of the High Court of Ontario 
talked on ‘The International Relations Be- 
tween the United States and Canada.”” John W. 
Foster discussed the question, ‘‘Were the Ques- 
tions Involved in the Foreign Wars of the 
United States of Such a Nature that They Could 
Have Been Submitted to Arbitration or Settled 
Without Recourse to War?” Dr. Benjamin Ide 
Wheeler, president of the University of Cali- 
fornia, also spoke, and Andrew Carnegie dis- 
cussed “‘The Moral Issue in War.” 

Mr. Carnegie characterized “the appeal to 
conscience, not to the pocket,” as the paramount 
question. He declared that the ‘enormous sums 
nations are now spending upon instruments for 
war are ominously excessive,’’ and added that 
he did not believe the mere cost of war or the 
greater cost of armaments meant to prevent war 
— prove the most effectual deterrent to war 
itself. 

At the second session of the conference John 
Hays Hammond presided. The prograni in- 
cluded the following addresses: Frederick D. Mc- 
Kenney, “Some Practical Objections to the 
Present Hague Court’’; A. H. Snow, ‘The De- 
velopment of the American Doctrines of Juris- 
diction of Courts over States’; Professor Eugene 
Wambaugh of Harvard, ‘Whether the Growth 
of Law is Aided by Courts rather than by Com- 
missions”; H. B. F. McFarland, ‘Obstacles in 
the Way of Proposed Permanent Court’’; Charles 
Noble Gregory, ‘‘Aviation as Affecting the Judi- 
cial Settlement of International Disputes’’; and 
J. H. Ralston, ‘““Some Considerations as to Inter- 
national Arbitral Courts.” 

At the third session, James Brown Scott pre- 
sided. The Minister of France was the first 
speaker. He was followed by these speakers: 
Andrew J. Montague, “The Supreme Court 
as a Prototype of an International Court”; 
Simeon E. Baldwin, ‘Evolution of the Inter- 
national Court’’; Francis B. Loomis, ‘‘The Price 
of Peace,” and David Starr Jordan, “The Waste 
of Nations.” 

Theodore Marburg presided at the session 
Saturday morning. The addresses were as fol- 
lows: ‘Defects of Arbitration as a Means of 
Settling Disputes,’’ Charles W. Eliot; ‘‘The 
Jurisdiction of the Supreme Court of the United 
States over the Controversies of the States a 
Prototype in the International Court of Arbitral 
Justice,” Frederick N. Judson; ‘The Source of 
International Law,’”’ F. W. Hirst; ‘‘Some Rea- 
sons Why Judicial Methods for Settlement of 
International Disputes are Superior to Other 
Methods,” Rear Admiral Stockton, U. S. N.; 
“Between Diplomacy and War,” Harry Pratt 
og “Some of the Things That Must be 

one in Order to Secure a Permanent Judicial 
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Court for the Settlement of International Diffi- 
culties,” Edwin Ginn. 

At a banquet Saturday night, with General 
Stuart L. Woodford as toastmaster, the speakers 
were President Taft, Joseph H. Choate, Major- 
General Frederick D. Grant, U. S. A.; Represen- 
tative Richard Bartholdt of Missouri, Thomas 
Nelson Page, Martin W. Littleton and W. 
Bourke Cockran. 

President Taft, addressing the Society, said 
his purpose in outlining the preparedness of the 
United States for war ‘‘at a peace meeting” was 
to show by contrast the great worthiness of the 
movement for a permanent court of arbitral 
justice and universal peace. The President 
summarized the condition of the national de- 
fenses and urged that a policy of ‘‘wise military 
preparation” be pursued. Speaking of the 
achievements of courts of arbitration, he said: 
“If now we can negotiate and put through a posi- 
tive agreement with some great nation to abide 
the adjudication of an international arbitral 
court in every issue which cannot be settled by 
negotiation, no matter what it involves, whether 
honor, territory or money, we shall have made 
a long step forward by demonstrating that it is 

ible for two nations at least to establish, as 

tween them, the same system of due process 

of law that exists between individuals under a 
government.” 


Bar Associations 


American Bar Association.—Boston has been 
chosen as the place for holding the 1911 conven- 
tion of the American Bar Association. The 
date has been set as Aug. 29-31. 


Michigan.—The Michigan State Bar Associa- 
tion will hold its annual meeting in Battle Creek 
in the latter part of July. 


Pennsyluania.—The annual meeting of the 
Pennsylvania State Bar Association will be held 
at Bedford Springs, June 27, 28 and 29. Ex- 
Governor A. J. Montague of Virginia is to make 
the principal address. 


Ohio.—The annual meeting of the Ohio State 
Bar Association will be held at Cedar Point 
during the week following the Fourth of July. 
It is hoped that President Taft and Governor 
Harmon will attend as the principal speakers. 


Jilinois.—The Illinois State Bar Association 
will hold a semi-annual meeting at Springfield, 
on February 16, for the further consideration 
of Reform of Practice and Procedure. The 
afternoon will be devoted to the ceremonies 
attending the unveiling of the portraits of 
the exjustices of the Supreme Court in the 
Supreme Court building. There will be an in- 
formal reception and banquet in the evening. 


Nebraska.—At the annual meeting of the 
Nebraska State Bar Association, held at Omaha 
Dec. 28, the two chief addresses were delivered 
| George Whitelock of Baltimore, secretary 
of the American Bar Association, who chose as 
his subject, ‘“‘Precedents in Ex-Presidents,”’ and 
by Lynn Helm of Los Angeles, president of the 


California Bar Association, who offered “‘A Study 
of the American Union.” Myron L. Learned 
was indorsed for United States Circuit Judge 
to succeed Judge Van Devanter. 

The new officers elected were: president, B. F. 
Good; vice-presidents, D. O. Dwyer, E. H. 
Scott and W. H. Thompson; secretary and treas- 
urer, Alfred G. Ellick. 


Massachusetts—The Massachusetts Bar Asso- 
ciation held its second annual meeting in Boston 
Dec. 17. President Richard Olney gave a 
résumé of the past year’s work of the association 
and called special attention to the work of the 
committees. The principal business of the 
meeting was the consideration of the extended 
report of the Committee on Legislation. This 
report was mainly concerned with the recom- 
mendations of the Massachusetts Commission 
appointed to investigate the causes of delay in 
the administration of justice in civil actions. 
The report showed some difference of opinion, 
as the committee could not concur in all the 
recommendations. The Association was not 
prepared to accept all the proposals of the report, 
favoring sixteen and opposing fourteen, while 
there was a division as to many others. 

The proposal that the jurisdiction of libels for 
divorce be transferred from the Superior to the 
Probate Court excited a good deal of debate, 
Secretary Robert Homans and Lee M. Fried- 
man favoring the change and E. H. Vaughn, 
George P. Drury, Judge William T. Forbes and 
W. H. Niles opposing it. This subject, together 
with some others, was referred back to the com- 
mittee. 

The proposition that sittings of the 4 es 
Judicial Court be in future held only in Boston 
was endorsed. 

The officers elected include: president, Alfred 
Hemenway; vice-presidents, William J. Brooks, 
Charles W. Clifford, James E. Cotter, James R. 
Dunbar, Samuel K. Hamilton and John C. Ham- 
mond; secretary, Robert Homans; treasurer, 
Charles E. Ware. 


California.—At the first annual meeting of the 
California Bar Association, held at Los Angeles 
Dec. 6-7, the proposition to call a convention to 
frame a new state constitution was voted down. 
The recommendation of the Committee on 
Criminal Law and Procedure, which advocated 
a three-fourths verdict in all cases where a life 
term is not the penalty, was adopted, by a vote 
in the proportion of three to one. The report 
of this committee advocated reforms in proce- 
dure under the California code substantially 
identical with those favored by a committee of 
the San Francisco Bar Association (see 23 Green 
Bag 21). President Curtis H. Lindley in his 
annual address considered ‘‘The Tendencies of 
Modern Legislation,” saying: ‘I share the con- 
viction of a number of thoughtful and earnest 
members of our profession, that modern legisla- 
tion, at least in the English-speaking countries, 
foreshadows in its tendencies the breaking down 
of the old system of individualism, and the 
enforcement of the collective principle. Whether 
right or wrong, the tendency is direct and insist- 
ent, and demands at least serious consideration.” 
Oscar T. Trippet of Los Angeles aroused interest 
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through his paper on “An Independent Judi- 
beni which, as a plan to remove the courts 
entirely from the sphere of politics, he suggested 
a constitutional amendment providing for a state 
court commission which would have the power 
to select all the judges. Other papers presented 
were “Admission and Disbarment of Attorneys- 
at-Law,” by Henry J. Stevens; ‘“The Education 
of a Lawyer,” 7 Prof. Frederic C. Woodward; 
“The Election of Judges,” by William Denman; 
“Distinctive Character of the Ethical Obliga- 
tions of the American Lawyer,’’ by Charles S. 
Wheeler; “Oratory, the Lost Art of Our Pro- 
fession,”” by John E. Richards. Officers elected 
were Lynn Helm of Los Angeles, president; 
M. K. Harris of Fresno, vice-president for first 
district; William J. Hunsaker of Los Angeles 
vice-president for second district; L. D. Hatfield 
of Sacramento, vice-president for third district; 
T. W. Robinson of Los Angeles, secretary; H. C. 
Wyckoff of Watsonville, treasurer. 


Death of Senator Elkins 


Senator Stephen B. Elkins of West Virginia 
died at Washington Jan. 1, at the age of sixty- 
nine, of blood poisoning. This great railroad 
pioneer as well as statesman, President Harri- 
son’s Secretary of War, was born in Perry county, 
O., on Sept. 26, 1841. His father was a farmer, 
and moved while he was still a boy to Missouri. 
He was graduated from the university of that 
state in 1860 and took up the study of law. 
Just as he was admitted to the bar the Civil War 
started, and Mr. Elkins showed his individuality 
by breaking away from all his home ties to enlist 
in the Union army. Before the war was over 
he left the army, and in 1864 struck across the 
plains to New Mexico, where two-thirds of the 

pulation were Spanish. He mastered that 

nguage in the course of a year and soon ac- 
quired a large law practice. He was elected to 
the Legislature and also served as territorial 
Attorney-General. President Johnson made him 
territorial United States District Attorney. Mr. 
Elkins first appeared in Washington as the dele- 
- to Con from the territory of New 
exico in 1873. While he was in Congress he 
married a daughter of ex-Senator Henry G. 
Davis of West Virginia. This alliance made 
him acquainted with great undeveloped resources 
of that mountainous state. After the expiration 
of his second Con ional term he severed his 
connection with New Mexico and lived for two 
rs in Washington. He found that as a 
esterner of national repute he could make 
money by looking after legal business of the 
great interests growing up in the newly developed 
states. He declared years afterward that he was 
making $50,000 a year by his practice. Moving 
to New York, he me interested in railroads 
and turned his attention more and more to the 
development of his wife’s state in co-operation 
with her father. Together they conceived the 
West Virginia Central. Owning as he did in 
West Virginia hundreds of thousands of acres of 
timberland and thousands of acres of mines, Mr. 
Elkins became the uncrowned king of the state. 
He divided his power with his father-in-law, but 
in all their interests they were united. He came 
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into politics again with the nomination of James 
G. Blaine in 1884, and has also been credited 
with having had much to do with the nomination 
of Harrison. 


Miscellaneous 


Jesse Holdom, Esq., after twelve years of 
service as a judge of the Superior Court of Cook 
county and a justice of the A ps Court of 
Illinois, has resumed practice of law in Chicago. 


Assistant U. S. Attorney Walter De C. 
Douglass has recently been appointed professor 
of pleading at law, practice and pleading in 
equity, the law of torts and the law of insurance, 
in Temple University Law School, Philadelphia, 
He takes the place of H. Bové Schermerhorn, who 
resigned. 


pan Eee C. Sherwin of Mason City, Iowa, 
became Chief Judge of the Iowa Supreme Court 
an. 1. He is the oldest member of this body 
in point of service, though one of the youngest 
in age. He is by birth an Ohioan, was grad- 
uated in law at the University of Wisconsin in 
1875, and moved to Mason City, Iowa, in 1876. 


The law department of Temple University 
opened its new quarters in the Wilson Building 
at 16th and Sansom streets, Philadelphia, on 
Wednesday evening, Jan. 4. Dr. Russell H 
Conwell, president of Temple University, spoke 
of the success which Temple has made. Francis 
Chapman, dean of the law department, spoke 
of the work of the school during the nine years 
during which he has been connected with it. 
He referred with a great deal of pride to the 
fact that only one graduate of the law school 
had failed to pass the examinations of a state 
board of bar examiners. The law department 
of Temple has been approved by the state board 
of bar examiners of New Jersey as well as of 
Pennsylvania. 


Recent confirmations by the Senate include 
the following: Cornelius D. Murane to be 
United States Judge for the District of Alaska, 
division No. 2; Clarence J. Roberts to be Asso- 
ciate Justice of the Supreme Court of New Mexico; 
Edward R. Wright to be Associate Justice of the 
Supreme Court of New Mexico; Chandler P. 
Anderson of New York to be counsel for the De- 
partment of State to succeed the late Henry M. 
Hoyt; J. Reuben Clark, Jr., to be Solicitor for the 
Department of State; William T. Thompson to 
be Solicitor of the Treasury; George R. Walker 
to be United States Attorney for the District 
of Alaska, division No. 3; E. H. Randolph to be 
United States Attorney for the western district 
of Louisiana; Alexander Dunnett to be United 
States Attorney for the district of Vermont; 
Bernard S. Rodey to be United States Attorne 
for the district of Alaska, Division No. 2; Fred. C. 
Wetmore to be United States Attorney for the 
western district of Michigan; Oscar Cain to be 
United States Attorney for the eastern district 
of Washington; Frank E. Hinckley to be District 
Attorney of the United States Court for China. 
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LAW AND EQUITY 


MURAL PAINTING IN APPELLATE COURT ROOM IN NEW SUPREME COURT BUILDING 
AT SPRINGFIELD, ILLINOIS, PAINTED BY ALBERT H. KREHBIEL 





